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HOLOCAUST-ERA CLAIMS IN THE 21 ST 
CENTURY 

WEDNESDAY, JUNE 20, 2012 

U.S. Senate, 

Committee on the Judiciary, 

Washington, D.C. 

The Committee met, pursuant to notice, at 2:39 p.m., in room S- 
115, The Capitol, Hon. Charles Schumer, presiding. 

Present: Senators Schumer, Klobuchar, Blumenthal, Grassley, 
and Sessions. 

Senator Schumer. The hearing will come to order, and I want to 
apologize in advance. 

We are going to have to keep order here, please. We are going 
to have to keep order and close the door, if need be. 

Anyway, I want to apologize to everybody. Because of all these 
votes 10 minutes apart, we had to move the hearing room from our 
usual Judiciary room to right here, and we are going to have to be 
skedaddling back and forth, unfortunately, to go upstairs and vote 
and come back. But it is a much quicker walk and will delay us 
a lot less. 

I have an opening statement which I will read, but again, be- 
cause of how the votes are working. Senator Nelson, who is the 
spirit and the driving force to have this hearing and who has done 
such a good job on this issue, is going to make his opening state- 
ment before mine. Then I will make mine, and then we will call 
on the witnesses. 

Senator Nelson. 

STATEMENT OF HON. BILL NELSON, A UNITED STATES 
SENATOR FROM THE STATE OF FLORIDA 

Senator Nelson. Mr. Chairman, thank you very much. 

The first thing I would like to insert in the record is an op-ed 
by Annette Lantos, who just came in, the widow of our former col- 
league, Tom Lantos, and it is directly on point. So I will give this 
to you, Mr. Chairman. 

Senator Schumer. And without objection, we will put the entire 
statement in the record. 

[The op-ed appears as a submission for the record.] 

Senator Nelson. I appreciate you calling this, and for the 
cramped quarters we apologize, but please understand this was the 
only room available here close to the Senate chamber, and the 
choice was either a postponing of the hearing or going ahead with 
it in this location because of the votes upstairs on the second floor. 

( 1 ) 
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This issue is extremely important. It is compensating Holocaust 
survivors and their loved ones for the value of insurance policies 
they held before and during World War II. These policies, of course, 
and the insurance company records were lost, they said, stolen 
from them or destroyed by the Nazi regime. And so I am very 
grateful to Senator Schumer for calling this hearing, and I would 
note that I am a cosponsor of Senator Schumer’s bill, which is the 
Holocaust Rail Justice Act, which is also the subject of today’s 
hearing. 

Naturally, I come to the table, the two of us come to the table 
from two States that are two of the three States with the most Hol- 
ocaust survivors. Of course, most of them are now in their 80’s or 
90’s and in urgent need of assistance. 

Two survivors that are here today are constituents of mine. I 
want to recognize them: David Murmelstein from Miami and Jack 
Rubin from Boynton Beach. David and Jack, we first became 
friends when I was the elected insurance commissioner of Florida, 
and I had the occasion when it suddenly dawned on me that I had 
jurisdiction because some of those European insurance companies 
did business through subsidiaries in my State, and there that regu- 
latory hook, we went to work. And, of course, Annette is here, and 
that is the article that I have submitted for the record. 

Now, I want to introduce Renee Firestone. She will testify re- 
garding this legislation. It is an issue that Senator Feinstein and 
I agree, which Senator Feinstein has graciously allowed me to in- 
troduce her constituent, Renee. 

Renee was born in Czechoslovakia and at age 19 was taken to 
Auschwitz. Of her family, only Renee and her brother Frank man- 
aged to survive the war. And like many survivors, after the war 
Renee immigrated to the U.S. with a husband and an infant 
daughter. They settled in Los Angeles. She quickly dedicated her- 
self to social justice and Holocaust remembrance and the education 
of her country. Her commitment to justice earned Renee many dis- 
tinguished awards, including the Elie Wiesel Holocaust Remem- 
brance Medal and the Golda Meir Award. Renee’s compelling life 
work was featured in the Steven Spielberg film “The Last Days.” 

The Judiciary Committee hearing today gives the Senate another 
opportunity to examine what has been done to help survivors like 
Renee and the others that I have introduced from Florida. 

Members of this Committee will review the efforts to compensate 
Holocaust victims for the value of their insurance assets, and many 
feel that these efforts have been delayed, flawed, and insufficient. 
And as a former insurance commissioner who had to deal with 
those European companies, I can tell you I know all the tricks, and 
they have employed all of them. 

The International Commission on Holocaust Era Insurance 
Claims concluded in 2007 and left many of the claimants dissatis- 
fied or undercompensated, and many continue to feel that some of 
the insurance companies that participated in the commission still 
have not done enough to compensate Holocaust survivors. And that 
is why I introduced this legislation that creates a new Federal 
cause of action that enables survivors to sue these companies in 
Federal court for damages and attorneys’ fees for compensation for 
their insurance policies. And with ICHEIC’s disbandment, the 
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court system represents one of the few remaining avenues by which 
Holocaust victims and their survivors may still pursue their legal 
rights. 

We all know that no amount of financial compensation can ever 
make up for the wrong of the Holocaust, but many of us who have 
been working on this issue for years are committed to doing what 
we can to help those survivors recover whatever we can that has 
been taken from them. 

I have always believed that people who are wronged are entitled 
to seek justice. I remain committed to advocating for the compensa- 
tion for them, and that is why serving Florida’s Holocaust survivor 
community has been a clear top priority of mine in my years in 
public service. 

Mr. Chairman, I want to thank you for the privilege of letting 
me come here and kick this hearing off. 

Mr. Chairman, I have heard every excuse in the world on, “Well, 
we lost the policies,” or “They have already claimed their assets,” 
or “Well, show us proof of death.” The last time I checked. Hitler 
did not keep any of those records. I have heard all the excuses, and 
it is time for us to do justice for these people. 

Senator Schumer. Well, let me thank you. Senator Nelson, you 
have been a true leader on this issue. 

Senator Nelson is one of our most effective Senators. He is a real 
fighter for things he believes in, and I know he believes in this. As 
I said, it was at his request that we had this hearing and joined 
our two proposals in the hearing. And I can tell people who are 
seeking justice that they could not have a better advocate than 
Senator Nelson. 

Thank you. 

[Applause.] 

OPENING STATEMENT OF HON. CHARLES E. SCHUMER, A U.S. 

SENATOR FROM THE STATE OF NEW YORK 

Senator Schumer. Now I am going to give my opening state- 
ment, and first I want to start by thanking our Chairman, Chair- 
man Leahy, for letting me have the gavel today in order to explore 
this exceptionally important topic: how to resolve what I hope, 
what we all hope are among the last remaining reparation claims 
stemming from the murder of 6 million Jews during the Holocaust. 
We all know the horror of the Holocaust. My great-grandmother, 
who was the matriarch of her family, was told to leave her home. 
She and her family had gathered on the front porch. They refused 
to leave, and they just machine-gunned all of them down in 1941. 
So, obviously, I have personal experience with the horrors of the 
Holocaust, but the horrors are just awful. 

Sometimes we refer to the horror as “unspeakable.” But unspeak- 
able is exactly what the Holocaust must never become. Those who 
perpetrated it, those who benefited from it want us not to speak. 
But we are here to speak and to have this hearing. 

Now, we must continue to find words to describe if not explain 
what happened during those very dark years of human history. We 
must make sure the stories of the survivors and the witnesses who 
have gone before us live on and become part of our human DNA. 
We must ensure that we listen to those who are still with us, and 
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at the least, the very least, it is our collective moral ohligation to 
make sure that those whose lives were forever changed by the Hol- 
ocaust are not forgotten. 

As the survivors among us grow old, too many are sinking into 
poverty and neglect. In fact, the numbers are shocking and will 
surprise people who have not studied the issue. 

The Jewish Claims Conference reports in 2010 that of the 
517,000 living Holocaust survivors in the world, half live in pov- 
erty. That is disgraceful. Most of these now elderly survivors live 
in the former Soviet Union and in Israel. Many survivors who are 
eking by nonetheless need nursing care and other services that can 
be impossibly expensive. 

I am certain that everyone in this room agrees on one thing: that 
we need to do everything in our collective power to make sure that 
these survivors, these resilient, brave people, our dear friends and 
family, do not fall through the cracks. International efforts to hold 
accountable the perpetrators and accomplices of this terrible crime 
have been a very important part of giving the Holocaust survivors 
some modicum of peace and well-being. 

The two bills we will discuss today arise from the desire to en- 
sure that survivors can get an approximation of justice, and we can 
only call it an approximation, and not even a close one, because 
nothing will ever make this right or make them whole. They all 
live with the memories. They all live with the holes in their hearts 
of loved ones who perished. 

The first of our two bills is the Holocaust Rail Justice Act. Today 
is the first hearing that has been held on this bill in the U.S. Sen- 
ate, and I am pleased to have the opportunity to talk about it. Here 
is the relevant history. 

During World War II, more than 76,000 Jews and thousands of 
other so-called undesirables were transported from France to Nazi 
death camps aboard trains owned and operated by the Societe 
Nationale des Chemins de Fer Francais, the SNCF. Fewer than 3 
percent of those deported or those who boarded those awful trains 
survived. Many did not survive the train ride itself. And that train, 
which was operated independently by SNCF, having entered into 
an agreement with the German Government to maintain control of 
its trains was itself a horror. 

A report commissioned by SNCF found that SNCF alone decided 
to use cattle cars to transport victims, refused to provide food or 
water despite the pleas of Red Cross workers. 

In a tragic example of irony, something worthy of Dickens’ 
“Bleak House,” SNCF escaped legal liability for its actions in 
France by claiming it was a commercial entity and could not be 
sued in French administrative court. Meanwhile, in the U.S. SNCF 
escaped liability by arguing it was an instrumentality of the 
French Government and, therefore, entitled to sovereign immunity. 
They were one thing in one place, the opposite in another place, all 
to escape liability. 

Just recently, 70 years after deportations began, SNCF expressed 
regret for its deportations. But as we will hear from witnesses 
today, that must only be the beginning. It has never paid for its 
actions. Never. Even if the French Government’s reparation pro- 
grams could somehow be said to cover SNCF’s actions — and I be- 
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lieve they cannot — those programs are, arguably, closed to Ameri- 
cans or at least highly inaccessible. 

The Holocaust Rail Justice Act would make clear that SNCF can- 
not claim sovereign immunity for its independent actions against 
the Jews and other deportees and would allow SNCF to be sued in 
U.S. courts. At this point, opening up the U.S. courts may be the 
only way that survivors can obtain the reparations they so clearly 
deserve from SNCF. 

I want to note here that this bill is intended only to cover SNCF, 
which was not a party to any Holocaust litigation settlement en- 
tered into by the United States. The bill is not intended to allow 
claims against any companies that are covered by the U.S. -German 
Holocaust Settlement Agreement or any other settlement agree- 
ment, and we are redrafting the bill to reflect that so we can make 
sure that the bill is effective and not litigated against. 

Now, the second bill that will be considered is Senator Nelson’s 
bill. It is called the Restoration of Legal Rights for Claimants 
under Holocaust-Era Insurance Policies Act of 2011, and as Sen- 
ator Nelson talked about, the purpose of this bill is to allow sur- 
vivors and heirs who believe that they may have claims against 
European insurers because of unpaid policies from the Holocaust to 
sue those insurers in U.S. courts. Several factors have led to sub- 
stantial debate about this bill. 

First, the assets of many if not almost all European insurers 
were nationalized by the Nazis, the Soviets, or both. For the most 
part, the hundreds of small insurance companies that existed be- 
fore the war either collapsed during the economic crisis of the 
1930s or ceased to exist during the war. Many, many records were 
lost forever. 

Second, in 1998, the National Association of Insurance Commis- 
sioners, six remaining European insurers, the Claims Conference, 
the World Jewish Restitution Organization, and the State of Israel 
signed a memo of understanding that became known as ICHEIC. 
In addition, the Department of State under both Clinton and Bush 
administrations and now under the Obama administration have 
supported ICHEIC in court as the exclusive forum for resolving 
these particular Holocaust-era claims. Numerous Jewish groups, 
including B’nai B’rith International, the Anti-Defamation League, 
and the American Jewish Committee, also support ICHEIC as the 
acceptable forum for resolving the 70-year-old policy insurance 
claims. 

ICHEIC eventually paid out $300 million to 47,353 claimants, 
over 34,000 of whom were awarded $1,000 humanitarian payments 
because no issuing company could be identified from the remaining 
records. Some survivors were left extremely dissatisfied with this 
process and remain concerned that, put simply, too few claims were 
honored. They have argued in court and here in Congress that the 
State Department had no authority to effectively settle these 
claims on their behalf, and they want their day in court. They have 
asserted that these insurers have not been forthcoming with their 
records or assets, and we are going to hear and bring to light im- 
portant testimony on these issues of critical importance to the sur- 
vivor community. And I am pleased to welcome everyone here to 
participate in the discussion. 
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I share the survivors’ goal: to make sure that remaining sur- 
vivors are not left destitute, are respected, and have access to the 
records, resources, and justice that they are, frankly, entitled to. It 
is the very least we can do. 

And so with that, let me call on Senator Sessions if he would like 
to make a statement. And while Senator Sessions speaks, I am 
going to go up and vote and come right hack down, and then you 
can go up and vote. And if Senator Sessions finishes, we will recess 
until I come back. 

STATEMENT OF HON. JEFF SESSIONS, A U.S. SENATOR FROM 
THE STATE OF ALABAMA 

Senator Sessions. Chuck would be perfectly happy if I missed 
the vote. [Laughter.] 

But he is not going to miss it. You can be sure of that. I know 
he works hard, but I can usually get to the gym a little before he 
does in the morning. He is a hard worker, I can tell you that. 

I would just say that I am looking forward to learning more 
about this issue. I got involved with the Japanese World War II 
prisoners of war and the abuses there and the litigation attempts 
over that. We engaged the State Department and tried to figure 
out what the principles are in these kind of cases, and as a former 
United States Attorney for 12 years, I just have some sense that 
we need to be sure we are doing this right. Even though people 
deeply feel they are wronged, I think it is perfectly healthy and 
good to bring out what happened, put the facts on the table, and 
let us not be timid about knowing the truth, and then we will ask 
ourselves what the proper legal remedies are and how it should be 
handled. You have to acknowledge that there are wars and settle- 
ments of wars all over the world, and it is hard to settle if decades 
later people are still litigating over it. 

So I do not know what the right answer is, frankly, but I respect 
Chuck. He is a very good lawyer and sophisticated in these issues, 
and I look forward to working through the hearing. 

I guess I will take my moment and go vote, and I look forward 
to coming back and hearing the comments of the witnesses as we 
go forward. Thank you. 

[Recess at 3 to 3:03 p.m.] 

Senator Grassley. This is a terrible environment in which to 
hold a hearing, meaning not the environment of this room but the 
fact that we have votes upstairs and it is not very well organized. 
It is no fault of this Committee or the Chairman or anybody else. 

I am glad that we are able to work together on this hearing be- 
tween the Chairman and this side of the aisle. I am also glad for 
all the witnesses that have been able to come and that we had con- 
sensus on that. And I appreciate the witnesses’ sharing their expe- 
riences and perspectives with us. I am very interested in hearing — 
now I will have to read the testimony. 

Let me ask each of you, if you would — these are very general 
questions. I hope you appreciate that. And I do not suppose all of 
you would have to respond, but if a few of you would respond, I 
would appreciate it. 

Is there anything beyond your written testimony or beyond what 
has already been given in the Committee that I have not heard yet. 
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but I would like to give each of you an opportunity to expand on 
anything that has not been said that you would like to expand 
upon? I am not calling on a specific person, but maybe you did not 
get a chance to give your view. 

Mr. Rosenberg. We have not given our testimony yet. 

Senator Grassley. OK. Well, what happened in the last half- 
hour? [Laughter.] 

Mr. Rosenberg. We were waiting. 

Senator Grassley. You go ahead. 

Mr. Rosenberg. We were waiting for 

Senator Grassley. Is it OK if he starts to give his testimony? 

Staff. Absolutely, unless you would like to read the introductions. 

Senator Grassley. Well, if they have not been introduced yet, 
yes. 

The Honorable Samuel Rosenberg, Delegate, 41st District of 
Maryland, has been a member of the Maryland House of Delegates 
since 1983 and currently serves as Vice Chair of their Ways and 
Means Committee. Delegate Rosenberg has created programs en- 
couraging students to enter public service and help extend Mary- 
land’s civil rights laws. Among his many significant legislative ac- 
complishments, last year Delegate Rosenberg’s landmark legisla- 
tion passed unanimously and was passed into law. Governor 
O’Malley signed it in May 2011. This bill requires any entity pur- 
suing publicly funded rail contracts to disclose participation in 
transporting victims to Nazi death camps during the Holocaust and 
to post all records online. 

Leo Bretholz is a survivor and SNCF victim. He lived in Vienna 
until he was forced to flee in 1938. He spent the next 7 years run- 
ning from the Nazi regime. In 1947, he arrived in the United 
States where he married and raised a family. In 1998, he co-au- 
thored a book chronicling his experiences during the Holocaust en- 
titled “Leap into Darkness: Seven Years on the Run in Wartime 
Europe.” The title references the evening he leapt to freedom from 
a moving SNCF train bound for Auschwitz. He frequently lectures 
at schools, universities, synagogues, churches, and various groups. 

Professor Edward Swaine teaches and writes in the area of pub- 
lic international law, foreign relations, international antitrust, and 
contracts. Professor Swaine joined the George Washington Univer- 
sity Law School faculty in 2006 after serving for one year as a 
counselor on international law at the Department of State. At GW 
he is a member of the Executive Council of the American Society 
of International Law, co-chairs the international law and domestic 
interest groups, and is a member of the Advisory Committee on 
Public International Law of the U.S. State Department. 

If you will continue, please? 

Senator Schumer. It would be my pleasure, and I want to thank 
my good friend Senator Grassley for stepping in and doing the in- 
troductions. We are up to Ms. Firestone. 

Senator Grassley. Yes. I just read the first page. 

Senator Schumer. OK. At the age of 19, Ms. Firestone was im- 
prisoned for 13 months in Auschwitz-Birkenau. In 1948, she ar- 
rived in the United States with her family where she became a 
noted fashion designer. She is a tireless leader in many areas of 
social justice and Holocaust remembrance and education. She has 
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conducted workshops for educators, lectured, and has been the sub- 
ject of countless interviews regarding the Holocaust and its contem- 
porary implications. We are honored you are here, Ms. Firestone. 

And, finally. Ambassador Bindenagel served as the U.S. Special 
Envoy for Holocaust Issues from 1998 to 2002. He previously has 
testified at congressional hearings on the negotiation and imple- 
mentation of the agreement regarding the International Commis- 
sion on Holocaust Era Insurance Claims, ICHEIC. Ambassador 
Bindenagel played a prominent role representing the U.S. Govern- 
ment negotiations that led to the creation of Foundation Remem- 
brance, Responsibility, and Future in Germany as part of the 2001 
U.S.-German Holocaust settlement. For the last 7 years, he served 
as vice president at DePaul University in Chicago. 

We welcome all of you. Your entire statements will be read into 
the record, your full statements. We ask each of you to limit your 
statements to 5 minutes, particularly because of the unusual and 
rather warm circumstances in this room. So we will start from my 
left and work our way over. First, Honorable Samuel Rosenberg. 
Welcome, Mr. Rosenberg. 

STATEMENT OF THE HONORABLE SAMUEL L. ROSENBERG, 

DELEGATE, 41ST DISTRICT OF MARYLAND, STATE OF MARY- 
LAND, BALTIMORE, MARYLAND 

Mr. Rosenberg. Thank you very much. Senator Schumer, Sen- 
ator Grassley, Senator Sessions, thank you for the opportunity to 
express support for the Holocaust Rail Justice Act and share my 
efforts for Maryland to require transparency from SNCF. Senator 
Schumer, your tireless fight to provide these survivors their day in 
court is remarkable. 

I also applaud those who support this legislation in the House 
and the Senate, including the many members of the Maryland con- 
gressional delegation. With the increasing number of bipartisan 
supporters, including Majority Leader Reid, Foreign Relations 
Committee Chairman Kerry, Senator Nelson, and Senator Rubio, I 
am confident that this Congress will provide the victims with their 
long-awaited day in court. 

After SNCF’s related companies sought to bid on a Maryland 
commuter rail contract, I was stunned to learn about the com- 
pany’s actions during the Holocaust and its ongoing mistreatment 
of my constituents. SNCF’s blatant refusal to fully acknowledge its 
role in the Holocaust led me and my colleagues in Annapolis to 
pass legislation requiring transparency. 

Until recently, SNCF refused to acknowledge its role in the Holo- 
caust. Today, SNCF does not deny sending 76,000 Jews and thou- 
sands of others, including 11,000 children, to their deaths. Yet the 
company refuses to take responsibility. 

SNCF willingly collaborated with the Nazis and retained control 
of the technical conditions of the deportations which ultimately led 
to those deaths. SNCF hides behind foreign sovereign immunity, as 
Senator Schumer pointed out, claiming it should not be held ac- 
counts in U.S. court. The company has neither paid reparations to 
its victims nor to existing French reparations programs which do 
not specifically cover the SNCF deportations. 
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SNCF’s actions during World War II were unconscionable and 
unforgivable. The company’s ongoing mistreatment of its victims 
makes clear that these are no longer the sins of SNCF’s fathers. 
The company is engaged in an extensive PR campaign to downplay 
its role in the Holocaust and stem the growing tide of opposition 
standing between the company and lucrative contracts. 

In 2010, the company issued its first apology. The Los Angeles 
Times editorial board said it best, noting that the apology was “ap- 
parently not prompted by regret. Rather, it seems to have been 
spurred by the company’s desire to win multibillion dollar high- 
speed rail contracts in California and Florida.” 

I am proud that my State, California, and Florida have all taken 
a stand on this issue. As Florida contemplated undertaking a $2.6 
billion high-speed rail project, the company sought to underwrite a 
partnership between the Shoah Memorial of France and Florida’s 
Task Force on Holocaust Education. Survivors were outraged by 
the company’s attempt to influence Holocaust education. I would 
like to enter into the record a letter written by roughly half of the 
Florida delegation to Florida’s Commissioner of Education stating 
that “[ijnstead of attempting to engage in a public relations cam- 
paign, SNCE would be wise to resolve the claims of the Holocaust 
survivors as a consequence of their actions.” 

Senator Schumer. Without objection, the letter will be added to 
the record. 

Mr. Rosenberg. Thank you. 

[The letter appears as a submission for the record.] 

Mr. Rosenberg. The Elorida Education Commissioner ulti- 
mately, and rightfully, canceled the partnership. 

When SNCE sought to bid on public contracts, California 
Assemblymember Blumenfield and I each introduced legislation to 
ensure that our constituents would know the character of the com- 
panies seeking tax dollars. Maryland’s law requires companies 
seeking to bid on MARC contracts to digitize and post online rel- 
evant Holocaust-era archives. 

True to form, after the Maryland legislation was signed into law, 
the company released documents to three Holocaust museums and 
issued a press release boasting of its proactive new phase of trans- 
parency while failing to mention the law’s requirements. 

The Maryland legislation should provide transparency, but that 
is not enough. Eor over 10 years, SNCE has escaped responsibility 
in the courts arguing one way, and then the other as Senator Schu- 
mer pointed out. 

I am certain, if I may close on a personal note, that Telford Tay- 
lor, my constitutional law professor at Columbia and chief pros- 
ecutor for the Nuremberg War Crimes Tribunal, would be im- 
mensely proud of our work. I recently returned from a visit to Yad 
Vashem where I viewed a film of individuals about to be executed 
by a Nazi firing squad. While it is too late for those victims to seek 
justice, the approximation of justice, it is not too late for SNCE’s 
victims like Leo Bretholz, my friend and constituent. 

While SNCE tries to run out the clock on the survivors, we must 
all stand up — on the local. State, and Eederal levels — and together 
demand that the company finally be held accountable. 

Thank you. 
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[The prepared statement of Mr. Rosenberg appears as a submis- 
sion for the record.] 

Senator Schumer. Thank you, Mr. Rosenberg, for your service in 
Maryland, and thank you for staying within the time limit. 

We will next hear from Mr. Bretholz. Welcome. 

STATEMENT OF LEO BRETHOLZ, HOLOCAUST SURVIVOR, 
AUTHOR OF “LEAP INTO DARKNESS,” BALTIMORE, MARYLAND 

Mr. Bretholz. Thank you. I just want you to know, if you 
know 

Senator Schumer. If you could just pull the microphone a little 
closer, that would be great, Mr. Bretholz. 

Mr. Bretholz. If you know some of my story, I escaped from 
trains and crossed rivers and crossed the Alps, but to come to this 
room to find this room was another experience. [Laughter.] 

I just want you to know. 

Senator Sessions, Ranking Member Grassley, Senator Schumer, 
and members of the Committee, my name is Leo Bretholz. I am a 
Holocaust survivor. After World War II, I immigrated to the United 
States and settled in Baltimore. I am 98 — sorry. That will be one 
time. I am 91 years of age and speak regularly about my experi- 
ences during the Holocaust. 

Thank you for the opportunity to testify about the atrocities that 
I experienced at the hands of the French rail company SNCF. 
Thank you especially. Senator Schumer — and Senator Cardin is not 
here, he was supposed to be, and my Senator from Maryland, Sen- 
ator Mikulski, who are very supportive of all of this, and the other 
members of the Maryland congressional delegation, and the many 
legislators who have made certain that I and SNCF’s other victims 
are not forgotten. 

Senator Schumer, thank you particularly for holding this hearing 
today and for your unwavering pursuit of justice for the survivors. 
Many thanks. 

This year marks the 70th anniversary of the first SNCF trans- 
ports from Drancy — a transit camp north of Paris — toward death 
camps, yet I still remember the haunting night I jumped from an 
SNCF train bound for Auschwitz as if it was yesterday. Ladies and 
gentlemen, this was the 6th of November 1942, and if it were not 
for that day, I would not be sitting here. 

In October 1942, at the age of 21, I ended up near Paris in the 
internment camp Drancy. We called it the “antechamber of Ausch- 
witz.” The train to Auschwitz was owned and operated by SNCF. 
They were paid per head and per kilometer to transport innocent 
victims across France and ultimately to the death camps. They col- 
laborated willingly with the Germans. Here I have a copy of an in- 
voice sent by SNCF seeking to be paid for the services they pro- 
vided. A money matter. SNCF pursued payment on this bill after 
the liberation of Paris, after the Nazis were gone. This was not co- 
ercion. This was business. I would like to submit this invoice for 
the record. I think you have that. 

Senator Schumer. Without objection, yes. Definitely. 

[The invoice appears as a submission for the record.] 

Mr. Bretholz. SNCF deported 76,000 Jews on those trains, in- 
cluding over 11,000 children. They would count us off, 50 into each 
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cattle car. Now, this was all done with precision, with deception, 
and with cruelty, as an aside. They were counted off, 50 into each 
cattle car and the 51st person was the young hoy that belonged to 
that family. The boy began to scream, and the father pleaded to 
allow them to stay together. But with cold precision, the boy was 
shoved in one car, his family into another. I believe that was the 
last time they saw each other. 

For the entire journey, SNCF provided us one piece of triangle 
cheese — ^you know. Laughing Cow — one stale piece of bread, and no 
water for the entire trip. There was hardly room to stand or sit or 
squat in the cattle car. And there was one bucket in the car to re- 
lieve ourselves for 50 people. Visualize this. Within that cattle car, 
people were sitting and standing and praying and weeping and ar- 
guing and fighting — the whole gamut of human emotions. My 
friend Manfred who was with me, also a Viennese fellow, and I 
began to try to escape. Many in the cattle car fearing the guards 
would punish everyone if we were found out, urged us not to even 
try. I also was beginning to doubt our plan when an elderly woman 
on crutches spoke out. She wielded that crutch like a weapon and 
pointed it at me and said, “You must do it.” A woman on crutches. 
“If you get out,” she said, “maybe you can tell the story. Who else 
will tell the story?” I can still see her face today. An elderly 
woman. 

Manfred and I set out to pry apart the bars on the windows. 
First we tried belts. They slipped off. Then someone suggested we 
dip our sweaters into the human waste on the bottom of the car. 
There was all around human waste. We kept twisting the wet 
sweaters tighter and tighter like a wet tourniquet. The human 
waste dripped down our arms. We kept going for hours with our 
rolled-up shirt sleeves. Kept going for hours. We kept going for 
hours until finally there was just enough room for us to squeeze 
through. I went first. My friend Manfred helped me climb out of 
the tiny window, and I stood on the coupling between the two cars. 
He followed me and we held on tight so as not to slip and fall be- 
neath the train and waited for it to take a curve where it would 
slow down. Then we jumped to our freedom in eastern France. 

Of the 1,000 people with me on the SNCF convoy number 42 — 
there were over 70 convoys; this was number 42 — on the 6th of No- 
vember 1942, only five survived the war of the 1,000. If I had not 
jumped from that train, I would not be here today. It is my duty 
to speak for those who did not survive — for the old woman who 
pushed us to escape, for my family, and for the millions of others 
who were silenced. 

SNCF willingly collaborated with the Nazis. Had the company 
resisted, even to a small degree, or had they not imposed those hor- 
rific conditions, many lives would have been saved. In the almost 
70 years since the end of the war, SNCF has paid no reparations 
nor been held accountable. The company did not even apologize 
until 2010 when it was criticized for pursuing high-speed rail in 
the United States without fully accounting for its role in the Holo- 
caust. As it was during the Holocaust for SNCF, so it is now — all 
about money. They made money shipping people, and they wanted 
to make money building railroads. 
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The Holocaust Rail Justice Act is the last opportunity we will 
have to see justice and our day in court within our lifetimes. The 
survivors seek only to have our day in court for the first time. Sev- 
enty years is far too long to wait for a company to accept responsi- 
bility for the death and suffering it caused. I urge you please to 
pass the Holocaust Rail Justice Act this Congress before it is too 
late. 

Thank you very much. 

[The prepared statement of Mr. Bretholz appears as a submis- 
sion for the record.] 

Senator Schumer. Thank you for your ever so powerful testi- 
mony, Mr. Bretholz. Thank you for your courage as well. 

Professor Swaine. 

STATEMENT OF EDWARD T. SWAINE, PROFESSOR OF LAW, 

GEORGE WASHINGTON UNIVERSITY LAW SCHOOL, WASH- 
INGTON, D.C. 

Mr. Swaine. Senator Nelson, Senator Schumer, thank you for the 
opportunity to testify about the international law implications of 
the Holocaust Rail Justice Act. I am honored and moved to be in 
the presence of Holocaust survivors and others who advocate on 
their behalf. 

I am speaking about a different aspect of this important issue, 
but I would stress the room for agreement here. All would agree 
that, irrespective of liability and immunity issues, justice for the 
victims of Holocaust deportations, given these deeply disturbing 
claims, is imperative, and attention by political bodies in the U.S., 
France, and elsewhere is welcome. 

There should also be agreement that international law plays a 
role, most importantly, the human rights articulated in the wake 
of the Holocaust, but also respect for international institutions and 
for other international principles such as State responsibility, the 
obligation to make reparations, and any applicable immunity. Ulti- 
mately we should advance according to the rule of law. 

As I explained in my submission. Congress designed the Foreign 
Sovereign Immunities Act with a view to what international law 
permitted. These standards protect the U.S. Government as well. 
My objective is to describe these parameters and to try to find con- 
structive solutions. 

The International Court of Justice recently provided guidance in 
a case involving crimes committed during Germany’s occupation of 
Italy. The court held that Italian suits against Germany were 
barred by customary international law principles of sovereign im- 
munity, which also bind the United States. 

Those facts were different than those here. The wrongs were by 
the German military, not a state-owned entity like a railroad, and 
judicial proceedings were conducted in Italy where the wrongs were 
committed. But some of the court’s principles translate. 

For example, the court held it was required to apply the modern 
law of sovereign immunity, not the law as of when the wrongs oc- 
curred, since immunity concerns the judicial proceedings that occur 
in the present day. 

The court also held that immunity for sovereign acts applies re- 
gardless of the nature of the underlying international wrongs, no 
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matter how terrible they are. These holdings express the tradi- 
tional view, which is also how our courts have previously under- 
stood the Foreign Sovereign Immunities Act. 

Applying our Foreign Sovereign Immunities Act, courts have dis- 
missed claims against the French national railroad on the rea- 
soning — that I simply report — that SNCF is part of a foreign state 
and that no exceptions apply. The restrictive theory immunity al- 
lows suits to be brought based on a foreign state’s commercial ac- 
tivities, but claims have to be brought under the present law based 
on activity in the United States or otherwise satisfy a geographic 
nexus. 

The bill would change this result in two ways. First, it focuses 
on the status of the railroads during World War II as opposed to 
today. Second, as to those railroads and those claims, it would re- 
move any requirement of a U.S. connection. 

Based on my examination of the Act, I would say that U.S. law 
can be changed. The questions I address are how to develop law 
that can be effective while at the same time respecting our inter- 
national law obligations. 

The bill’s historical perspective is in some tension with the view 
expressed by the United States and by other courts that sovereign 
immunity focuses on the present. Sovereign immunity is not about 
whether a defendant thought it would be immune when it acted. 
No one — no one — should be confident when they act that they can 
commit international crimes. Rather, the topic of immunity con- 
cerns a sovereign state now and the burden of judicial proceedings 
in foreign courts. Doing what the bill suggests would, in my esti- 
mation, require additional safeguards. 

International law does seem to permit treating certain kinds of 
separate state entities distinctly. Perhaps the United States could 
argue that this present law, the present international law, permits 
applying this approach even to prior facts as they then existed. 
Even this, however, would not permit disregarding any proof that 
a state entity might offer that they were exercising sovereign au- 
thority. It is hard to avoid continuing litigation as to the scope of 
immunity while remaining consistent with international law. I do 
not presuppose anything about how that test would apply to the 
French railroad. 

The second solution, disregarding any U.S. connection, puts the 
bill at the frontier of attempts at universal jurisdiction. This is a 
controversial area. It is difficult to identify bright lines. But it is 
notable that the bill would combine this extraterritorial reach, 
which presents its own issue, with what appears to be at least a 
marginal encroachment on sovereign immunity. This makes the 
case harder in some respects than the case of Germany versus 
Italy. Again, we can discuss creative solutions which might include 
focusing on U.S. events or U.S. nationals. 

Any solution involves a dilemma. The bill is targeted, appro- 
priately and reasonably, at a limited class of compelling claims dur- 
ing a limited period against a limited class of defendants. This 
helps reduce the potential for diplomatic objections. The difficulty 
is that targeting particular states and their immunities is a provoc- 
ative and easily copied approach here and abroad, including in 
matters that might involve the U.S. Government. Ideally, the FSIA 
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would be updated, if necessary, with a clear view as to how it ap- 
plies to other cases, and articulate an international standard to 
which the United States itself would be willingly held. I am hopeful 
that this or some other solution may be reached. 

Thank you. 

[The prepared statement of Mr. Swaine appears as a submission 
for the record.] 

Senator Schumer. Thank you very much for your erudite testi- 
mony, Professor Swaine. 

We will now hear from Ms. Firestone. 

OK. There is a voting starting, Ms. Firestone. I am going to go 
vote while Senator Klobuchar and Senator Sessions are here, and 
then I will be back down. So we will not have to interrupt the hear- 
ing. 

Ms. Firestone, you may proceed. 

STATEMENT OF RENEE FIRESTONE, HOLOCAUST SURVIVOR, 
LOS ANGELES, CALIFORNIA 

Ms. Firestone. Dear Chairman Schumer and members of the 
Committee, thank you for inviting me to present a voice in support 
of Senate bill 466. I come before you as an individual, but I speak 
on behalf of all survivors and the millions whose voices will never 
be heard. 

My name is Renee Firestone. I am an Auschwitz survivor. I 
would like to address a serious situation still plaguing the sur- 
vivors. 

For years, we have been trying in vain to collect on insurance 
policies issued to our families prior to World War II and which re- 
main to date largely unpaid. When we tried to make our claim to 
the insurance companies, they had the audacity to tell us that we 
needed original documents or we were asked for death certificates 
of the people to whom policies were issued. Were they really in- 
sane? Did these insurance companies really believe that after the 
Nazis stripped us of our families, our rights, our possessions, our 
dignity, even the hair on our heads, that they were standing at the 
door of the gas chambers, where they murdered my mother, hand- 
ing out death certificates proving their crime? 

This insult would have been bad enough, but we survivors, now 
American citizens, many of whom after emerging from the depths 
of Hell, came here and served in the American military, are being 
deprived by our own Government of our constitutional right to seek 
redress from the courts and claim what is rightfully ours. 

You can never know, Mr. Chairman, just how painful and re- 
traumatizing that is to us survivors. I hear weekly from many of 
my fellow survivors how hurt and outraged they are that this is 
happening to them. In fact, their frustration finally reached the 
breaking point, and over the last 2 weeks, hundreds of survivors 
and their families, family members, and supporters signed peti- 
tions, the majority of which were from New York and California. 
Signers include a Nobel Laureate and his wife, a well-known med- 
ical researcher, and the petitions have gone to other Members of 
Congress as well as to the media. They want the world to know 
that injustice has been heaped on them. 
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In spite of what was promised by ICHEIC, Allianz, Generali, 
Exa, and others who are the sole repositories of the proof of these 
policies never released the full list of the insured. In my case, I was 
told that my father’s name was not found. However, my first cous- 
in, Fred Jackson, was the first survivor who applied to ICHEIC 
and collected from Generali because he was lucky enough to find 
some papers in his house on his return from the death camp. 
Fred’s mother was my father’s sister. We lived in the same town 
where my father built our beautiful villa, which is still there, and 
where he had a successful business in the main center of our town. 

My father was the oldest sibling and adviser to the whole family. 
He and my aunt were very close. There is no way that my aunt 
had insurance and my father did not. Why would he advise others 
to get insurance and not get it for himself and for his family? 

All we are asking for is to have our rights restored through Sen- 
ate bill 466 and to be able to seek the aid of our court system to 
enforce our claims under these insurance policies. We are not beg- 
gars or greedy, as some call us. Our families paid for these policies 
with the sweat of their brows, and now we only want what is right- 
fully ours. 

Shamefully, many Jewish organizations stand in opposition to 
the will of the survivors and the passage of Senate bill 466. How 
obscene and repugnant that our own people would deny the rights 
of the survivors and how painful. Where were these same organiza- 
tions when we and our parents, brothers, sisters, and friends were 
being murdered? Did they come to our aid? How dare they now op- 
pose us. 

I wish that my dear friend Congressman Tom Lantos, the origi- 
nal champion of this bill, would be here with us today. I know his 
lovely wife, Annette, is here, and I want her to know how grateful 
I am to both of them. 

Again, I am here today to ask this honorable Committee to sup- 
port Senate bill 466 and ensure its swift implementation while 
some survivors are still alive. We are in our 80s and 90s now. Half 
of all the survivors in this country are destitute. Mr. Chairman, 
time is of the essence in order to serve justice and preserve the dig- 
nity of the remaining survivors in our final hours. 

I thank the Chairman and the members of the honorable Com- 
mittee for your time and for giving me an opportunity to be heard. 
Thank you. 

[The prepared statement of Ms. Firestone appears as a submis- 
sion for the record.] 

Senator Klobuchar [presiding]. Thank you. 

Mr. Bindenagel. 

STATEMENT OF THE HONORABLE J.D. BINDENAGEL, VICE 

PRESIDENT FOR COMMUNITY, GOVERNMENT, AND INTER- 
NATIONAL AFFAIRS, DEPAUL UNIVERSITY, CHICAGO, ILLI- 
NOIS 

Mr. Bindenagel. Thank you, Mr. Chairman and members of the 
Committee. I am J.D. Bindenagel, the former Special Envoy for 
Holocaust Issues, and it is humbling to be among Holocaust sur- 
vivors, Annette Lantos and others. I would also like to acknowledge 
that there are two others who are here with me today: Max 



16 


Liebman is a Holocaust survivor, and he is accompanied by 
Menachem Rosensaft, a vice president of the American Gathering 
of Holocaust Survivors. 

I have been asked to review what the efforts of the International 
Commission on Holocaust Era Insurance Claims were regarding 
unpaid insurance claims from World War II and the Nazi period. 
That acronym, as Senator Schumer 

Senator Schumer [presiding]. Could I just interrupt you. Ambas- 
sador Bindenagel. 

Mr. Bindenagel. Yes, sir. 

Senator Schumer. Senator Klobuchar is very interested and has 
been a great supporter on this issue, but she has to go up and vote. 
So I wanted to 

Senator Klobuchar. Thank you. 

Mr. Bindenagel. Quite understood. Thank you very much. 

Senator Schumer. We are joined now by Senator Blumenthal, 
another supporter. Please proceed. 

Mr. Bindenagel. Thank you, Mr. Chairman. 

As a reviewer of the efforts of ICHEIC, I would like to start off 
by noting that the overarching interest of ICHEIC negotiations was 
to bring some measure of justice to Holocaust survivors and other 
victims of the Nazi era through compensation, where appropriate, 
but also information where available. We set out, as Senator Schu- 
mer noted earlier, concerned parties, governments, nongovern- 
mental organizations, to resolve Holocaust-era insurance claims 
through dialogue, through negotiation and cooperation rather than 
subject victims and their families to the prolonged uncertainty and 
delay that would accompany litigation against the industry. 

U.S. regulators and European companies and the Holocaust sur- 
vivor representatives created ICHEIC in 1998 and established poli- 
cies and processes to identify claimants, locate unpaid insurance 
policies, assist Holocaust survivors and their families in resolving 
claims. 

Survivors and their heirs were able to submit inquiries and 
claims to insurers and partner entities at no cost and in their na- 
tive language. ICHEIC, in close cooperation with 75 European in- 
surance companies and a number of partner entities, resolved more 
than 90,000 claims. In short, the ICHEIC process went to great 
lengths to be claims-driven, claimant-friendly, and included vocal 
advocates of the claimant community. One only had to file a claim 
and specify the name and home town of the victim. No lawyers 
were needed to file a claim, and there was no cost to the claimant 
in the process. 

Claimants could then, and now can, also access the website 
where there appear more than 550,000 names and a list of likely 
policy holders, regardless of whether they were outstanding or com- 
pensated in the past, in search of a deceased relative who also was 
a Nazi victim. Moreover, virtually all significant insurers of Holo- 
caust victims participated in this process. 

Of course, accepting that ICHEIC was not and could not be per- 
fect, especially given the loss of information during and after World 
War II, some key numbers from ICHEIC will help summarize what 
was achieved regarding insurance claims. ICHEIC paid some 
48,000 claimants out of the 90,000 claims that were analyzed, pay- 
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ing about $300 million. There are some more details in my sub- 
mitted testimony. 

But more important is that ICHEIC as an organization ceased to 
function in 2007, and the most important development since then 
is the continuing commitment of all the companies that partici- 
pated in ICHEIC to process claims under relaxed standards of 
proof That is, despite the fact that ICHEIC has closed, anyone who 
believes that an ICHEIC insurance company has failed to pay a 
claim may send his application to the company or to the Holocaust 
Claims Processing Office of the New York State Banking Depart- 
ment of Einancial Services and that claim will be analyzed. Meth- 
ods of analysis are the same as they were under the operations of 
ICHEIC, and there is no charge to the claimant, and the relaxed 
standards of proof still apply. 

The German Insurance Association has continued to report — and 
I have submitted their most recent report — on the statistics of con- 
tinuing claims since ICHEIC was actually closed. They include 219 
inquiries for insurance policies of Holocaust victims as of last Mon- 
day, June 18, 2012. One hundred and two policies were identified 
in those claims; 41 were eligible for compensation, and 61 have 
been previously paid. Some claims are still being reviewed. 

Mr. Chairman, the insurance companies’ commitment to this on- 
going process can be seen and can be tested by their continued out- 
reach efforts, an example of which can be found in an advertise- 
ment they placed in the Washington Post on Monday, which is also 
attached to my statement. 

But at the same time, the fulfillment of the U.S. Government 
commitment to comprehensive and enduring legal peace, as set 
forth in the July 17, 2000, executive agreement is equally impor- 
tant to the continued resolution of outstanding claims, which, I will 
emphasize, were not extinguished by this agreement. 

The purpose of ICHEIC was to pay unpaid insurance claims and/ 
or provide information on insurance policies so that victims of the 
Nazis could achieve some sort of measure of justice and some clo- 
sure. ICHEIC itself was not designed or intended to address the 
ongoing social needs of survivors, many of whom live in poverty 
and deprivation, as you, Mr. Chairman, have noted. 

Significantly, in 2010, the German Government greatly increased 
funding to provide 110 million euros for Holocaust survivors’ “home 
care”. After some negotiations with the Conference on Jewish Ma- 
terial Claims Against Germany last year, a 3-year home care 
agreement was finalized and will provide for another 513 million 
euros, that is, $650 million for Holocaust survivors’ home care. 

These agreements, which supplement the ICHEIC process, and 
other litigation settlements will provide another measure of sup- 
port for Holocaust survivors. The ICHEIC process itself rep- 
resented one of many ways the United States addressed and con- 
tinues to address the plight of Holocaust survivors. 

With that, I would like to say thank you, Mr. Chairman, for the 
opportunity to speak to the committee. 

[The prepared statement of Mr. Bindenagel appears as a submis- 
sion for the record.] 

Senator Schumer. Thank you. Ambassador. Your entire state- 
ment will be read into the record. 
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Mr. Bindenagel. Thank you. 

Senator Schumer. Senator Blumenthal wants to say a few 
words, and he has heen one of the big fighters for this in the Sen- 
ate and always cares about issues of justice, so I would like to call 
on him for a second. 

Senator Blumenthal. Thank you. Senator Schumer, for the in- 
spiration of your leadership, and thank you to all of the Holocaust 
survivors and their advocates who are here today. I view this hear- 
ing as tremendously and profoundly important. I am sorry that it 
is in the midst of a series of votes which may seem somewhat dis- 
tracting, but I would just like to assure everyone who is here that 
the ultimate issue commands our attention, as it should, as a mat- 
ter of justice, and I am very proud to join in the fight that Senator 
Schumer has so courageously waged over many, many years and 
thank him for holding this hearing. 

Senator Schumer. Thank you. Senator Blumenthal. 

I have a few questions, although I have to say that the testi- 
monies of both Leo Bretholz and Renee Firestone speak for them- 
selves, and I will hope all of my colleagues can read it because that 
says it all, and I thank the two of you particularly for your courage 
as well as the other witnesses. 

I want to ask you, Mr. Bretholz, has SNCF ever reached out to 
you in any meaningful way? 

Mr. Bretholz. No. 

Senator Schumer. And what about some of the efforts SNCF 
made in France? And they have been met somewhat receptively by 
the French Jewish community. 

Mr. Bretholz. I can really not speak for the French Jewish com- 
munity, but the French Jewish community is somewhat reluctant 
to what you call rock the boat, you see, because 

Senator Schumer. I am sure there is a French expression for 
that that neither of us knows. [Laughter.] 

Mr. Bretholz. You just heard what happened in Toulouse with 
the killing. 

Senator Schumer. Yes. 

Mr. Bretholz. They are afraid if they would rock the boat, there 
will be more atrocities. 

Senator Schumer. Understood. 

Mr. Bretholz. That is really the issue. They do not want to 

Senator Schumer. That is all too often the mentality in some of 
the European communities. Praise God it is not here in America, 
nor yours. 

OK. I want to ask Delegate Rosenberg — and I first want to com- 
mend him for his efforts in Maryland. 

Mr. Rosenberg. Thank you. 

Senator Schumer. Now, as SNCF continues to obscure its role in 
the Holocaust, thanks to your legislation in Maryland we are going 
to have the historical record of a true, whole account of their 
records from that time. Are they planning to comply with your leg- 
islation, do you believe? 

Mr. Rosenberg. Well, we do not know for sure. They have sub- 
mitted a bid for the contract in Maryland, and they have submitted 
information. The State archivist, under our law, will determine 
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whether they have complied, whether they have given the relevant 
information, and we expect to know that within the month. 

Senator Schumer. Thank you. 

And for you. Professor Swaine, as you know. Congress success- 
fully passed amendments to the FSIA in the past. For example, we 
amended the FSIA to allow civil suits by U.S. victims of terrorism 
against designated state sponsors of terrorism. Additionally, we en- 
acted legislation enabling those held hostage in the U.S. Embassy 
in Iran to bring suit in U.S. court. 

Did the Congress have the authority to enable terror victims and 
hostages to sue? And does Congress now have the authority to pass 
a narrow amendment to the FSIA as seen in the Rail Justice Act? 

Mr. Swaine. Thank you. Senator Schumer. Congress undoubt- 
edly has the authority as a matter of our domestic law. There is 
no question that under the Constitution Congress can do this. The 
issue that I think is worth examining in light of the values that 
Congress has previously expressed is how to make changes to the 
law compatible with international law and with our international 
interests. 

Congress has revised the FSIA to, as you say, expand the possi- 
bility of immunity — the possibility of liability for state entities that 
would otherwise consider themselves immune. Those have typically 
been very narrowly drawn, not unlike this legislation, but without 
focus on particular states or entities, rather on classes of conduct 
in general. For example, the terrorism measure focus has an ad- 
ministrative component to it. States have to be designated as 
“sponsors of terrorism,” and there are other limits in it as well, in- 
cluding limitations based upon nationality or other identity of the 
plaintiffs. 

So Congress has in the past had sometimes internationally con- 
troversial but well-considered changes to the FSIA, and my point 
is simply to urge the same kind of focused attention to these issues. 

Senator Schumer. All right. Great. Thank you. Professor Swaine. 

Ms. Firestone, I want to thank you for being here and standing 
up for what you believe in so strongly, not only on behalf of your- 
self but other survivors. If the legislation is passed, what do you 
hope and expect to happen in court if the surviving European in- 
surance companies are sued? 

Ms. Eirestone. Mr. Schumer, I do not think I will live long 
enough to finish a court session about this insurance. What I want 
and what most survivors want, we do not want to die as second- 
class citizens in this country, like my parents died somewhere else. 
That is the only reason we are fighting for this. We want to have 
the same rights to go to court and claim our issues like any other 
American. 

Senator Schumer. And you could not be more on target in asking 
for that. You are entitled to it. 

Ms. Eirestone. So I hope you will fight, you will vote. 

Senator Schumer. We will do our best, of course. 

Now, to Ambassador Bindenagel, one of the criticisms that Ms. 
Eirestone and others have made about the ICHEIC process is that 
the list of names that the companies use were not made available 
and accessible to the survivors. Can you address this issue and also 
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explain where the list came from, whether they were ever audited 
by someone outside of ICHEIC? 

Mr. Bindenagel. In fact, Senator, thank you very much for that 
question. It is a veiy, very important question. The 550,000 names 
actually were compiled through many ways, and I will find here in 
1 second where they were. There is a website at the Yad Vashem 
that has those names. Those names were compiled in the first in- 
stance by taking names of Jewish citizens in all of the countries 
and matching them against the lists of the companies. That is the 
basic understanding of how that list was created, and the 550,000 
names were there. That does not mean they all had policies, but 
it did mean that some of those Jewish citizens who are named had 
policies. They were checked against the companies. It was overseen 
by several other organizations in the process of making sure that 
that was a legitimate list. 

But, again, it was not everybody that had a policy but, rather, 
the list of people that could potentially have had policies. 

Senator Schumer. What could be done to make it better and 
more complete? 

Mr. Bindenagel. One of the things that would be very impor- 
tant — the information is really very complete as far as the histor- 
ical record is that the claimants still have the opportunity to take 
that list — it is still public knowledge; it is on the website at Yad 
Vashem; it can be seen — and clamaints can still make a claim. We 
never closed off the claims process. When I checked, the companies 
have continued to keep their process open. If anything, there 
should be oversight of that process. We should look at the reports 
that come out of the insurance association. How many of the last 
219 inquiries were addressed, so that there would be an interaction 
with Holocaust survivors and heirs? They would have an oppor- 
tunity to say, yes, these claims are still being processed, and also 
could work with the Holocaust Claims Processing Office in New 
York. The Holocaust Claims Processing Office has been very help- 
ful in doing research that has been necessary for those claims. 

Senator Schumer. Well, again, I thank you. We have a little bit 
of difference of opinion here for sure. 

Mr. Bindenagel. Yes. 

Senator Schumer. But I want to thank our first witnesses. We 
have another vote. Do you have any questions. Senator 
Blumenthal? 

Senator Blumenthal. I want to again express my appreciation. 
Ambassador, is it your feeling that SNCF has been held adequately 
accountable? 

Mr. Bindenagel. I did not deal with the SNCF argument, but 
I will tell you it never came up in the negotiations that we did with 
the Holocaust. 

Senator Blumenthal. But I would believe that in your view as 
someone who has a lot of experience in this area as to whether you 
feel as a matter of equity SNCF has been held adequately account- 
able. 

Mr. Bindenagel. SNCF needs to be held accountable. That is my 
view. 

Senator Blumenthal. And has not been so far. 

Mr. Bindenagel. They need to be accountable. 
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Senator Schumer. You can see why he was one of the best Attor- 
neys General. 

Mr. Bindenagel. He is very good. 

Senator Blumenthal. Let me turn to Professor Swaine. I do not 
mean to ask an indelicate or undiplomatic question, but are you as- 
sured that claims for anyone who passes away during the pendency 
of any litigation that may be brought, assuming that the Congress 
does act, will be adequately protected? 

Mr. Swaine. Sir, the claim of decedents, people who inherit the 
claim? 

Senator Blumenthal. Correct. 

Mr. Swaine. I am not assured of that. That would be an issue 
that would be presumably adjudicated in U.S. courts were this bill 
to pass. 

Senator Blumenthal. Can we do something to assure that those 
interests are protected as part of what the Congress might do? 

Mr. Swaine. Congress might attempt to address that to a degree 
that it has not previously. There are a host of domestic litigation 
issues connected with the bill that I did not address in my testi- 
mony, including the difficulty conceivably of recovering. One of the 
issues that is frequently faced in these actions is enforcing the 
judgments and simply exposing any state entity to a suit does not 
guarantee the enforceability of any judgment — which I think is in 
the past one of the reasons why diplomatic efforts have sometimes 
been preferred, because they are often a surer way of getting a for- 
eign entity to contribute its assets to reparations than domestic liti- 
gation. 

Senator Blumenthal. I would be interested in talking to you 
and others about those secondary issues that may arise. We do 
have another vote. I apologize that I am going to have to leave. 

Senator Schumer. We are going to have to close the hearing be- 
cause of the other vote. It has been great. I would just like the sur- 
vivors — there are many survivors here who have come to witness. 
Would you please just rise so we can acknowledge you and thank 
you? 

[Applause.] 

Senator Schumer. Thank you. I thank all of the witnesses and 
all of those who came. Again, we are sorry for the cramped condi- 
tions, but the record will be open for a week for people to submit 
written testimony. 

With that, the hearing is adjourned. 

[Whereupon, at 3:53 p.m., the Committee was adjourned.] 

[Questions and answers and submissions for the record follow.] 
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QUESTIONS AND ANS'WERS 

July 12, 2012 


The Honorable Patrick J. Leahy 
Chairman 

United States Senate Committee on the Judiciary 
Washington DC 20510-6275 

Sent electronically to : 

Halley Ross, Hearing Clerk 

Dear Chairman Leahy: 

I write in response to the written questions sent to me following my June 20, 2012 
testimony before the United States Senate Committee on the Judiciary in support of S. 634, the 
Holocaust Rail Justice Act. 

In response to the question concerning the Maryland law requiring SNCF to open up its 
archives, digitize its records, post these records on-line, and provide a written statement of 
property taken, individuals deported, and reparations paid, I attach a written letter recently sent 
to the Maryland State Archivist. As noted in this letter, the Maryland State Archivist is 
responsible for overseeing and ultimately making a determination on SNCF’s compliance with 
the law. 

The letter, signed by me and the two Committee Chairs of Jurisdiction, Senator Joan 
Carter Conway of the Education, Health and Environmental Affairs and Delegate Pete Hatnmen 
of the Health and Government Operations Committee, raises serious concerns about the 
independence, as required by the law, of the historian hired by SNCF and approved by the State 
Archivist. Additionally, this letter addresses SNCF's failure to provide, as required by the law, a 
written statement summarizing property taken, individuals deported, and any reparations paid. 

Given the serious issues now raised with respect to SNCF’s purported compliance with 
the statute’s requirements, it is impossible at this time to more fully address the two specific 
subparts of Question 1 . However, if the Committee should so desire, I would be pleased to keep 
the Committee apprised of any further relevant developments. Thank you for the opportunity to 
respond to this question. 


Sincerely, 


Samuel 1. "Sandy" Rosenberg 
Delegate 
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Joan Carter Conwat 
State Senator 

July 9, 2012 


Annapolis Office 
holler Senate Of&ce Building 
n Bladen Scieec, Suite a West 
Annapolis, h^rytand 11401 
410-841-5145 • Fax 410-841-5135 

]oan.CaitttG>B«nq»@Mii«e.na(ejnd.iB 

District (^ice 
2851 Hillen Road 
Baltimore, Maryland 21218 
410-467-7125 
Fax 410-467-6692 


I'he Senate of ^Maryland 

Annapous, Maryi^^nd 21401 


Dr. Edward C. Papenftise 

State Archivist and Commissioner of Land Patents for Maryland 
State Archives Building 
350 Rowe Blvd. 

Annapolis, MD 21401 

Dear Dr. Papenfuse; 

We write to you regarding our very serious concerns about the independence 
of the historian approved for the review of the digitized records submitted by SNCF 
in connection with Sections 12-501 through 12-511 of the State Finance and 
Procurement Article. As outlined in detail below, and based upon the information 
we have reviewed, the historian selected by SNCF and approved by the State 
Archivist, Dr. Michael Marrus, seems to be anything but independent of SNCF, as 
required by Section 12-506. 

Pending a determination of the nature of the relationship between Mr. 
Marrus and SNCF and thus whether Mr. Marrus can indeed, given the facts outlined 
below, be considered independent, we respectfully request that you withdraw your 
determination that the entity has met the requirements of the statute, or, in the 
alternative, that you suspend this determination until a more thorough examination 
of these troubling issues can be undertaken. 

In addition, based upon our review of your written notice submitted on June 
22, 2012, and all of the related matericds that you have provided in connection with 
this notice,! we are deeply concerned that the entity has failed to meet the 


' These materials included, as provided in the email you sent to Delegate Sandy Rosenberg on June 
22, 2012 at 4:50 PM, [IJ the letter from Michael R Marrus to Dr. Edward C. Papenfuse dated 
December 13, 2011; (2) the Final Report of Michael R. Marrus dated March 12, 2012; [3] the letter 
from Trudy Huskamp Peterson to Dr. Edward C. Papenfuse dated December 13, 2011; [4] the Final 
Report by Trudy Huskamp Peterson dated March 24, 2012; [5] the letter from Trudy Huskamp 
Peterson to Dr. Edward C. Papenfuse dated June 19, 2012; and [ 6 J the Report from Henri Zuber dated 
May 24, 2012. 
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requirements of Sections 12-507(2) through 12-507(5). Nowhere in your written 
notice or in any of the supporting documentation provided by the designated 
historian, the designated archivist or the entity, have we seen anything that even 
addresses, let alone fulfills, certain requirements of these sections. 

As you can appreciate, this glaring omission is deeply troubling and of grave 
concern to our constituents. To the extent that the information required by these 
sections has not been provided to you, it would seem to be impossible to determine 
that the entity has met the requirements of this statute. Again, we respectfully 
reiterate our request above that you withdraw your determination that the entity 
has met the requirements of the statute, or, in the alternative, that you suspend this 
determination until a more thorough examination of these apparent omissions can 
be undertaken. 

Outlined below are instances we have found, from publicly available sources, 
that raise serious questions about the "independence" of the designated historian, 
Michael Marrus, as required by the statute. As you will no doubt appreciate, all of 
these statements. Indicating a clear bias and lack of impartiality, were made in 2010, 
the year before passage of the statute at issue, and thus before Mr. Marrus was 
designated as the relevant historian. 

• "Michael R. Marrus, a University of Toronto law and history professor who 
has written extensively about Jewish persecution in Vichy France, said SNCF 
"became part of the Nazi war machine” after Germany defeated France in 
1940. Marrus said the French government took responsibility for the crimes 
of its World War ll-era Vichy government in the mid-1990s and has paid 
reparations to survivors and victims' families. Those payments have been 
slow to come and in many cases had to be forced by lawsuits, Marrus said. 
However, he said, he believes continuing to "stigmatize” SNCF more than 
60 years after the atrocities were committed is "nonsensical" "No one in 
the SNCF now was making decisions back then, " Marrus said." (emphasis 
added). "Holocaust Group Faults VRE Contract,” The Washington Post, July 7, 
2010. 

• "Michael Marrus, a historian and University of Toronto professor, has written 
extensively about the Holocaust in France. He agrees with Townsend that 
SNCF and its subsidiary shouldn't be punished today for what happened 
70 years ago, "When the deportees reached Paris, they were taken on a bus, 
so what about the bus companies?" Marrus asks. "What about the companies 
that supplied the petrol for the buses?" In occupied France, the entire society 
became part of the Nazi war machine, Marrus says...But, Marrus soys, the 
French government and SNCF have come to terms with their past In the 
1990s, the government began paying reparations, and the train company 
opened its books." (emphasis added). “Holocaust Survivors Blast French 
Rail's U.S. Pursuits" NPRorg, August 23, 2010. 

• "University of Toronto law professor Michael Marrus told The Jerusalem Post 
that the California bill was "a misguided effort in the generally admirable 
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quest for justice for historic wrongs." ... "How does one draw the line?" he 
asked "What about American companies or institutions that profited from 
slavery?" ... "Jb what degree is the SNCF in 2011 the company that 
committed wrongs or crimes in 1 942-45?“ he asked "AH or almoa all of 
the wrongdoers have now died Should the present-day company pay? 
And who should be paid? French courts have, after lengthy litigation, 
decided na’ Marrus said SNCF had made "extraordinary ports’ to come 
to terms with its past, holding both a symposium and commission of 
inquiry into Us wartime rob. “When is full disclosure and 
acknowledgement of responsibility enough?" he asked" (emphasis added}. 
“Railroads to Disclose Holocaust Role under Proposed CA Bill,” Jerusalem Post, 
August 16, 2010. 

As you can see, Mr. Marrus’ public statements, made well before the passage 
(or even introduction} of the legislation at issue, raise serious concerns about his 
impartiality and the independence required under the law. In fact, these 
statements display significant and deeply entrenched preconceived notions and 
biases about SNCF, its current responsibility for its role in the Holocaust, and indeed 
even the status of the company “open[ing] its books" (the very subject of the statute 
at issue}. 

We are also attaching to this letter an invitation to a March 1, 2012 event at 
the Embassy of France. This invitation makes clear the exhibition "was made 
possible throug}] the generous support of SNCF" and that Michael R. Marrus would 
be present at the event This event, involving both SNCF and Michael R. Marrus, was 
held less than two weeks before Mr. Marrus issued his Final Report in connection 
with this statute. Consistent with the statements outlined above, it is very difficult 
for us to understand how Mr. Marrus could be considered "independent" as 
required by the law. 

For the reasons stated above, we respectfully request that you withdraw 
your determination that the entity has met the requirements of the statute, or, in the 
alternative, that you suspend this determination until a more thorough examination 
of these troubling issues can be undertaken. 



cc: Secretary Beverly K. Swaim-Staley 

Matthew D. Gallagher, Chief of Staff, Governor Martin O’Malley 

Frank Principe, Chief of Staff, MDoT 

Bonnie A Kirkland, Assistant Attorney General 
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From: Memorial de la Shoah <deborah.famault@memorialdeiashoah,ore > 

Date: Febniarv 24, 2012 10:34:09 PM EST 
To: 

Subject: Invitation from the Ambassador of France to the United States, anti M. Jacques 
Fredj, Director of Memorial dc !a Shoah 
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Reply to Questions for Record Submitted by Senator Jeff Sessions 
Professor Edward Swaine 

1. If the United States chose to allow suits to go forward against SNCF as an exception to 
the Foreign Sovereign Immunities Act (FSIA), could the United States government then 
be sued in France or other countries? Please explain your answer. 

My written testimony addressed the question of whether (and under what conditions) a decision 
to permit suit against SNCF might be deemed to violate international law. However, assuming 
France took the view that the United States had unlawfully infringed on its sovereign immunity, 
it would probably have limited opportunities for suit. 

Because I am not expert in civil law, I cannot say whether existing French law would permit 
France (or SNCF) to sue the U.S. government. France might, in any event, chance its law to 
permit suit, just as the United States might enact this exception to the FSIA. Neither prospect 
seems particularly likely. France respects principles of sovereign immunity, and the mere fact 
that the United States had permitted lawsuits to proceed under these circumstances would not 
necessarily warrant a French countermeasure enabling recovery against the United States for its 
purely sovereign legislative acts. Nor am I aware of any likely basis for suit against the U.S. 
government in a third country. 

Although it is not directly addressed by the question, there is a related possibility - that France 
might, in principle, attempt to initiate proceedings against the United States before the 
International Court of Justice (ICJ). Such a suit might seek to capitalize on the prineiples stated 
in that Court’s recent judgment in Jurisdictional Immunities of the State (Germany v. Italy). 
However, ICJ jurisdiction is limited. Because the United States has withdrawn from the ICJ’s 
so-called compulsory jurisdiction, and because the United States is unlikely to consent to 
jurisdiction by entering into a special agreement with France, France would have to invoke an 
international agreement that vests the ICJ with jurisdiction over a relevant class of disputes - and 
to which both the United States and France are parties. 

To be clear, whether the United States could be sued in France or elsewhere does not bear on 
whether S. 634 violates international law in the first place - and whether the United States’ legal 
reputation is at stake - or whether there may be other adverse consequences. 

2. In your view, how might other countries react if Congress chose to create an exception to 
the FSIA in this case? 

For the reasons expressed in my written testimony, other countries may object to various aspects 
of S. 634: for example, the exception it would forge to domestic and international principles of 
sovereign immunity and the lack of any traditional nexus between the contemplated suits and the 
United States. 

In the past, foreign countries have sometimes adopted retaliatory legislation in reaction to what 
they perceive as U.S. jurisdictional excesses - for example, by adopting “claw-back” legislation 
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to enable foreign defendants to recover damages ftom successful U.S. plaintiffs. That kind of 
measure, however, seems highly inappropriate and unlikely in these circumstances. 

A more likely reaction would be for France and any other concerned countries to engage the 
United States on a diplomatic level to express their objections. Moreover, while the drafting of 
S. 634, these hearings, and the continued interest expressed by individual members of Congress 
has probably encouraged further consideration of reparations for deportation victims, actually 
enacting legislation could have the opposite effect: once the option of litigation is established and 
suits are filed, the incentives for plaintiffs and defendants to cooperate with alternative 
mechanisms will be diminished, at least if France perceives that the risk of litigation can no 
longer be avoided. 

As discussed in my written testimony, the most subtle, and potentially most serious, adverse 
reaction by other countries would be in the form of increased willingness to entertain comparable 
exceptions to the sovereign immunity of the United States - reasoning, for example, that some 
alleged participation by the U.S. government (or its agencies or instrumentalities) in serious 
wrongdoing might warrant a similarly tailored approach permitting a limited class of suits to 
proceed. The United States should be sensitive to the fact that its behavior may influence 
international legal practice, and consider whether the approach taken here is one that it would 
itself welcome - if administered by foreign governments and their courts. 

3. As you know, in 1944, France began an extensive reparations program to compensate all 
French citizens or residents who had been deported. These programs remain available 
to all eligible victims, even those who have subsequently become U.S. citizens. Courts in 
both Europe and the U.S. have ruled that these programs are sufficient. Moreover, the 
State Department's long-held position is that reparations programs are preferred over 
litigation, especially in the case of Holocaust survivors. Given that these programs are 
in place, is an exception to the FSIA unnecessary in light of the risk to reciprocal 
protections given to the U.S. by other countries? 

I have not had the opportunity to evaluate with sufficient care the extent of compensation 
available under existing French programs for all classes of deportees. Decisions by the Conseil 
d’fetat and the European Court of Human Rights have addressed this topic, but it is my 
understanding that their scope of inquiry was limited and that their factual premises have been 
challenged. The sufficiency of these programs was not resolved in the most relevant U.S. 
proceedings (in Abrams v. SNCF, referenced in the draft findings). Another case noted in my 
written testimony, Freund v. SNCF, instead addressed the adequacy of alternative mechanisms 
for spoliation claims, and it appears that the Statement of Interest submitted by the State 
Department in that case was limited to claims against the Caisse des Depots det Consignations 
(CDC). The scope of French programs may in any event evolve due to continuing efforts on 
behalf of deportees. 

As a general proposition, however, well funded and competently administered reparations 
programs have distinct advantages over litigation. Such programs can reduce the expenses bom 
by litigants and avoid problems of procedure and proof that can delay and frustrate recovery in 
civil proceedings. Moreover, the cooperative nature of such programs means that they do not 
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pose the same degree of risk to the reciprocal character of foreign sovereign immunity - on 
which the U.S. government depends and which would be threatened by the adoption of 
legislation that violated international law. 

In any event, as indicated in my written testimony, it should be noted that - even if existing 
French programs are inadequate - that does not constitute a basis in international law for limiting 
the otherwise applicable scope of foreign sovereign immunity, even where the underlying 
offenses are heinous in character. 

4. Congress has enacted only one explicit exception to the longstanding U.S. policy and 
practice of according immunity to foreign governments from lawsuits based on their 
public acts and that is for acts of terrorism. By contrast, S. 634 would authorize lawsuits 
against a close ally of the United States based on historical acts that the Executive 
branch has already determined are entitled to immunity. Moreover, the French 
Government as acknowledged these acts publicly and has established reparations for the 
victims. Is there reason to be concerned that S. 634 would create a dangerous precedent, 
damaging the FSIA and potentially our relationship with France? 

The overall impact S. 634 would have on U.S.-French relations is speculative. However, it is my 
opinion that the bill would present serious issues of legal policy. As reflected in my written 
testimony, the FSIA was developed so as to be consistent with international law. Arguable 
departures from those principles have been rare, and drafted so as to reduce both legal objection 
(for example, by limiting the expropriations exception to property or commercial activities 
relating directly to the United States, and limiting the nature of the claimants under the acts of 
terrorism exception) and diplomatic objection (for example, by relying on a procedure to 
designate foreign states subject to the terrorism exception, and otherwise avoiding country- 
specific statutory exceptions). 

As indicated in my written testimony, the United States has a compelling interest in avoiding 
breaches of international law, because our government and citizens frequently depend upon its 
observance. The area of sovereign immunity is no exception, even in circumstances in which 
gross violations of human rights are concerned, so long as international legal principles continue 
to afford foreign sovereigns rights against suit in the courts of other nations. 

Legislating in favor of human rights generally sets a positive precedent. And narrowly tailored 
exceptions to the immunity recognized by the FSIA are appealing because they seem to limit any 
negative precedent - that is, they address inunediate and compelling claims while avoiding 
broader inroads with less certain consequences. Nonetheless, this style of legislating likely sets a 
bad precedent, both in terms of U.S. decision-making and for foreign countries evaluating the 
immunity of the U.S. government in the context of particular events. The downside may be 
particularly clear where, as here, a proposed exception focuses on the immunity of an agency or 
instrumentality of a country that is not marginalized in the international community, and which 
may remain open to diplomatic resolution. 

5. At the hearing, you mentioned a “host of domestic issues connected with [S. 634] ” that 
you did not address in your testimony, including the difficulty of recovery. Please take 
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this opportunity to elaborate on those issues. [N.B.: I changed the bracketed reference 
from S. 1994 to S. 634 , per an exchange with staff.] 

S. 634 attempts a simple change in the law: it eliminates any immunity otherwise established by 
28 U.S.C. § 1604, and deems inapplicable any statute of limitations, for certain types of cases in 
which money damages are sought against covered railroads. The apparent purpose is to enable a 
class action against SNCF of the kind dismissed in Abrams v. SNCF. 

Nevertheless - putting aside issues already mentioned in my written testimony, such as a 
potential retroactivity objection and the uncertain application to other European railroads - 
plaintiffs would still face several obstacles to recovery. I will briefly mention several, without 
purporting to offer an opinion on how they would be resolved, in order to illustrate potential 
complications in any ensuing litigation. I will ignore others, such as any potential challenges to 
class certification. 

Despite S. 634, a court may consider Jurisdictional objections. For example, personal Jurisdiction 
questions ate normally sidestepped under the FSIA, because 28 U.S.C. § 1 330(b) deems personal 
Jurisdiction to exist for all actions for which an exception under §§ 1605-1607 applies. I assume 
S. 634 would be codified in such a way as be included among the referenced sections. 
Nevertheless, it is notable that the proposed exception dispenses with the nexus requirements of 
other FSIA exceptions, giving rise to at least a remote possibility that a covered railroad might 
invoke constitutional due process rights limiting a court’s Jurisdiction over it (see, for example, 
the recent decision by the D. Circuit in GSS Group Ltd. v. National Port Authority). Whether 
such an argument is colorable would depend on the degree of the railroad’s connection to the 
United States, which I have not reviewed. 

Assuming Jurisdiction, proceedings on the merits may not be straightforward, even assuming that 
the facts support defendants’ liability. Discoveiy can be challenging in cases against foreign 
sovereigns. The proper legal basis for the claims may also be disputed. (The FSIA itself does 
not establish a cause of action, and S. 634 does not appear to do so either; rather, it removes 
immunity for certain cases in which “money damages are sought ... for personal injury or 
death.” In the Freund litigation against SNCF, plaintiffs alleged violations of customary 
international law, presumably in part to assist in their argument against sovereign immunity, but 
that may no longer be necessary.) And nothing in S. 634 purports to resolve various defenses 
SNCF may invoke, such as forum non conveniens or abstention based on Judicial comity. 

Finally, there remains the problem of recovering any Judgment plaintiffs may be awarded. The 
FSIA limits the postjudgment attachment of sovereign property to a defined set of exceptions, 
none of which is obviously relevant to the present circumstances. S. 634 addresses immunity 
fi-om liability, but does not purport to remove this immunity from attachment; doing so may not 
assist plaintiffs in any event, depending on whether SNCF (or other potential defendants) have 
assets in the United States, and removing that immunity would potentially constitute a separate 
breach of international legal obligations. The result, in all likelihood, is that the plaintiffs will be 
forced to seek the enforcement overseas of any Judgment in their favor, which can be an arduous 
task. Whether litigation would be likely to yield tangible and timely financial benefits for the 
plaintiffs obviously merits close consideration. 
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SUBMISSIONS FOR THE RECORD 


Compensation for Holocaust Era 
Insurance Claims 


The insurance industry seeks to ensure that 
an unclaimed and unpaid insurance policies 
jrom the Holocaust era are appropriately paid 
to Holocaust sunriuors and to the heirs 0 / Nazi 
victims. After the International Commission on 
Holocaust Era Insurance Claims (ICHEIC) ceased 
formal operations in March 2007, its members 
committed to continuing to process subsequent 
Holocaust-era claims under ICHElC’s valuation 
guidelines and relaxed standards of proof, a 
commitment to which they closely adhere 
to today. 

• To date the ICHEIC process has helped some 
tens of thousands of claimants recover 
hundreds of millions of dollars, even though 
most of those claimants had no documents 
about or records of the insurance policies for 
which they filed claims. 

• Even though ICHEIC has concluded its 
operations, Holocaust survivors and their 
heirs can still pursue claims for insurance 
policies to which they believe they are 
entitled. Claimants on any unpaid Holocaust- 
era insurance policies should file their 
claims with the insurance companies or 
organizations listed below. 

• Moreover, working with European insurance 
companies and other organizations, ICHEIC 
has prepared a comprehensive list of 
potential policyholders that can be accessed 
at http://wwwl.yadvashem.org/pheip/. 


Claimants may also submit inquiries or claims 
regarding Holocaust-era insurance policies to 
the New York State Holocaust Qaims Processing 
Office (HCPO) of the State of New York’s 
Department of Financial Services. The HCPO 
will assist claimants and, where possible, work 
with the appropriate company or organization 
to resolve such claims. 



TTiis ad is paid J^r and approved by the American Insurance Association 
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DIE D£UnCHENV£RS!CMER£R 

Post-ICHEIC Statistics (AVHO) 

as of 18 June 2012 


I. NUMBER OF INQUIRIES (can include multiple names and policies) 
received since 20“' March 2007* 
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No, of company 
specific and general 
inquiries 
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II. 


NUMBER OF POLICIES 


Total number of additional Policies identified out of new inquiries 
(see above 1.) after the close of the comprehensive German 
insurance compensation between 1953 and 2007 

.Ho. of addiliooal Mentlflcd psiicka tUglble fbr 


No. of additional identified policies nut eligible fur 
compensation... 

... becauaprcvioasly paid by companies 

... because of previous compensation by German state 
entities 

.. because of pres lous compenuiton sla Ibe ICTIEIC 


102 


61 


11 
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ra. AMOUNT OF ADDITIONAL COMPENSATION 
voluntarily paid by German companies after 20“’ March 2007 


Amount paid in USD plus .unuunt paid m LI di 

910557,00 451797,24 


As of 1st January 2008, the German Insurance Association has established a new supplementary process to 
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I >)■■ \i>VrK)N FOR CAl.li I 'RM 


JiiBe24,20l2 

The Honorable Patrick J. Leahy, CbairmaB 
Committee on the Judiciary 
United States Senate 
Washington, DC 

The Honorable Charles E. Grassiey, Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 

Dear Chairman Leahy and Ranking Member Grassley: 

1 am res{> 0 Qdfng to a letter submitted by Bet Tzedek with regard to the 
Holocaust Rail Justice bill that was heard before your committee on June 20, 
2012 and Chaired by Senator Schumer. I would appreciate the inclusion of 
this letter in the official record and 1 would also like to express my personal 
opposition to the Holocaust Rail Justice bill. 

There arc two points I wish to address. 

First, the letter from Bet Tzedek and from other submissions asserts 
that SNCF collaborated with the Nazis willingly as a matter of a business 
transaction. The historical record clearly aud unambiguously indicates quite 
the opposite. At the time of the Armistice between the Nazis and a defeated 
Third French Republic, June 22, 1940, all French transport according to 
Article 13 was put at the disposal of and under the direction of Nazi 
authonties—DO ambiguities, no equivocation and no wiggle-room. 

Furthermore, harsh penalties, indeed, the harshest penalties were 
aoDOuaced in further documents for disobeying German orders. Several 
thousand SNCF employees paid the highest price for resisting Nazi orders. 
Other German documents clearly delineate In excruciating detail what kind of 
train cars — freight cars— should be used to transport Jews, what Jews could 
carry with them, what kind of latrine would be provided, etc. German 
authorities left nothing to the iraaginatioo and provided for the littlest detail 
Id cariy ing out their plans of horror, indignity and spirit-breaking 
humiliation during the transportation to death camps. These were not the 
orders or wishes of SNCF but of the Nazis. In 1940, to insure that Nazi orders 
were carried out fully without opposition including those regarding transport, 
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Adolf Eichmann left his henchman in Paris, S.S. Captain Danneger, to oversee 
all matters relating to Jewish Affairs. 

There is much more documentation on this subject than I can cover in 
this short letter. Especially with regard to this subject, namely, the role of 
SNCF during the Shoah, it is untrue and unfair to speak of SNCF willingly 
collaborating with the Nazis. It is quite remarkable how historical 
inaccuracies on the scale of those relating to SNCF get started and are passed 
on among educated, enlightened people. It reminds me of those who doubt or 
deny that the Holocaust ever took place, disregarding the voluminous 
historical record first established at the Nuremberg Trials. The bigger the 
stories get, and they get bigger with the passage of time which tends to distort 
memory, the less we are able to deal reasonably with such momentous issues 
as legislation. 

Should SNCF as a company and its personnel be held accountable for 
following the orders of their conquerors? In truth, everyone in that period of 
history shares in the shame and responsibility — what Hanna Arendt referred 
to in Eichmann and Jerusalem as the “moral collapse” of Europe during the 
Nazi era. But that thought needs to be tempered with another thought. In 
his essay on “The Case of the French Railways and the Deportation of Jews” 
by Michael Marrus, the outstanding historian of the Vichy regime, Marrus 
repeats the often reported statement by Arno Klarsfeld that “if the SNCF is 
guilty...then the guy who drove the bus is guilty, then the guy who provided 
the gas is guilty, the person who typed the lists is guilty.” 

Since the 1990s in particular, SNCF has admitted its role in the Shoah 
and sought to showcase that role by supporting an extensive program of 
Holocaust remembrance and education in France, with projects also in Israel 
and now in the United States. Perhaps late to the game, they should not be 
faulted for making up for lost time. 

This brings me to my second point. As Chairman of the Foundation for 
California, I am particularly disturbed by the suggestion that SNCF is 
engaged in an effort to distort history and/or put a public relations spin on its 
activities in America for the sake of gaining contracts for high speed rail. So 
far as I can tell, high speed rail is a dead issue now and for the foreseeable 
future. It is for this and other reasons that I am disturbed by these 
demeaning accusations impacting those of us who are working in the area of 
Holocaust education and have been fortune enough to receive a grant from 
SNCF for work in the area of remembrance and Holocaust education. 

SNCF provided a grant to the Foundation for California to take the 
well-known Holocaust exhibit, “The Courage to Remember,” an exhibit 
created by the Museum of Tolerance, the educational arm of the Simon 
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Wiesenthal Center, to cities large and small, to libraries, to shopping malls, to 
schools, to synagogues, to churches and to other places where people gather. 
We are presently doing this in California — ^we have three exhibits touring the 
state, and in Florida and soon we will be taking it to other states. 

The appetite for Holocaust education is enormous given the rising tide 
of anti-Semitism sweeting through Europe and elsewhere. The Foundation 
first took the exhibit on tour in California in the early 1990s for a period of 
two years. We have also taken the exhibit to Japan, where over two and a half 
million Japanese have seen it, and to Beijing, Shanghai, Hong Kong, Taipei, 
Bangkok, Delhi and Bangalore. Soon we will open the exhibit in Mumbai. In 
the past, we have shown the exhibit in the Cannon House Office Building and 
other venues on the East coast. 

At the Foundation, we believe in the vital importance of our work. 
Anti-Semitism, which feeds Holocaust denial, nurtures terrorists and leads to 
violence against Jews, Israel and Western nations. Holocaust education today 
is no more just a module in a public school curriculum; rather, it is a national 
security priority. Sadly, the next wave of Survivors may not be far off. These 
thoughts give those of us engaged in Holocaust education new meaning to our 
work. 

To demean the efforts of SNCF in this area by referring to them as 
public relations is disheartening. Two new panels have been added to our 
exhibit outlining the role of SNCF in the Shoah. I insisted on adding these but 
without any opposition from SNCF. SNCF has made Holocaust remembrance 
part of its corporate culture, and has made transparency with regard to its 
record during the Shoah a corporate hallmark. Other companies, such as 
Japanese companies that enslaved and tortured American POWs during the 
Second World War, have never offered even the slightest recognition of their 
terrible wartime deeds. 

With reference to SNCF acknowledging its past and contributing to our 
common future, I would like to couclude with two recent quotes, the first by 
Rabbi Abraham Cooper, Associate Dean of the Simon Wiesenthal Center, the 
other by California State Senator Alan Lowenthal. 

At the opening of the Courage to Remember exhibit at the Jewish 
Community Center in Broward County, May 16, 2012, Rabbi Cooper stated, 

“I also want to commend SNCF for its commitment to learning and imparting 
the difficult lessons of the Shoah, including those related to their predecessors 
during World War 11.” 
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At the opening of the Courage to Rememher exhibit, September 19, 

2011 at the Library of California State University at Long Beach, Senator 
Lowenthal, now a candidate for the United States Congress, stated that 

"I want to thank the Wiesenthal Center for Courage to Remember for this 
educational venture, I want to thank SNCF. It is interesting in the State 
Legislature, and I am going to talk about my experience this past few years. You 
know California is thinking about embarking on a high speed rail endeavor and 
there are numbers of companies that wish to apply for the resources to develop 
and wish to develop this. During the time I served on the transportation 
committee and during the hearings, SNCF was brought out and criticized 
because of their role during the second world war in the movement of Jews to the 
death camps. It was a horrible experience it was very difficult and painful just 
listening to this on the committee but I really want to applaud SNCF for 
acknowledging what took place, for saying that’s not who we are, that for 
stepping forward to educate people on what the Holocaust was all about, for 
being here for this exhibit, it is really a wonderful tribute to a company and I 
think it really reflects what we are here about, to remember, to remember and to 
grow from it....” 

Sincerely, 

Alfred Balitzer, ^.D. 
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June 18, 2012 

The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


a 


Bet'Kedek 


The Honorable Charles E. Grassley 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


Dear Chairman Leahy and Ranking Member Grassley: 


On behalf of Bet Tzedek, we write in support of S. 634, the Holocaust Rail Justice Act Bet 
Tzedek is a 501(c)(3) organization whose mission is to relentlessly pursue justice - real justice 
and equal justice - for the poor, the disadvantaged, the sick and the elderly, and for Holocaust 
survivors who are so much in need of our services. Consistent with this mandate, Bet Tzedek 
provides free legal services to Holocaust survivors and puts Holocaust survivors in touch with 
available reparations programs. Bet Tzedek is widely recognized as an authority on issues 
related to Holocaust reparations. 

Given Bet Tzedek’s support of the Holocaust Rail Justice Act, Bet Tzedek’s unqualified belief 
that this legislation will provide the just and appropriate opportunity for Holocaust survivors to 
finally have the day in court they so very much deserve, Bet Tzedek was gratified to learn that 
the Committee will be holding a hearing on the subject of Holocaust-Era Claims in the 21*^ 
Century. We respectfully request that this statement be included in the hearing record for the 
hearing scheduled for June 20, 2012. 

Bet Tzedek strongly supports the efforts of Holocaust survivors and their families to seek justice 
from Society Nationale des Chemins de fer Fran^ais (SNCF), the French rail company 
responsible for deporting 76,000 Jews and other “undesirables” - including American pilots shot 
down over France - to Nazi death camps during World War II. SNCF operated the trains as a 
commercial venture in collaboration with the Nazis. The company was paid per head, per 
kilometer by the Nazis to deliver thousands to their ultimate deaths. And yet, SNCF has never 
paid so much as a penny to make amends for the atrocities it was compHcit in facilitating. 

The Holocaust Rail Justice Act, which now has eighteen bipartisan co-sponsors in the Senate and 
55 in the House, represents the best - and only - remaining opportunity for SNCF’s victims to 
pursue justice in their lifetimes. 

In the 67 years since the end of World War II, SNCF has never been held accountable, it has 
never paid reparations to its victims, and its victims have never had their day in court. Hundreds 
of survivors and family members of those who perished have been engaged for over ten years in 
an effort to hold SNCF accountable in U-S. courts, but SNCF has unfortunately been successful 
in hiding behind the veil of foreign sovereign immunity. 


Bat Tiedek Legal Services 145 South Fairfax Ave. Suite 200 Los Angeles, CA 90036-2186 • www.bettzedek.org (323)939-0506 fax; (323) 939-1040 
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The Honorable Patrick J. Leahy, Chairman 

The Honorable Charles E. Grassley, Ranking Member 


While many companies that participated in the Holocaust have taken responsibility for their 
actions by providing reparations, SNCF has steadfastly refused to provide any recompense to its 
victims and is a true outlier in this respect. SNCF’s own representative perhaps said it most 
clearly, without the gloss of SNCF’s corporate PR and spin campaign, when he plainly told 
California Assemblymember Bob Blumenfield, who has been a champion for these victims at the 
state level, that “SNCF will never pay the survivore anything” and that the company would rather 
not do business in California than take any such actions.* While SNCF has claimed that it is 
“covered” by existing French government-run restitution and reparations programs, SNCF is a 
separate corporation under both French and U.S. law, and existing French government programs 
do not specifically cover the deportations. It is inappropriate and wildly misleading for SNCF to 
advance such arguments and to give the survivors false hope. 

SNCF earns millions of dollars from its commercial activities in the U.S. and is seeking to earn 
billions more in high-speed rail contracts in various states within the U.S. It is simply 
unconscionable for SNCF to enjoy the fruits of its purely commercial activities and then claim 
that it is entitled to foreign sovereign immunity to avoid liability for its contribution to the 
atrocities of the Holocaust. As SNCF has pursued lucrative high-speed rail contracts in the U.S. 
in recent years, and also as its related companies have pursued lucrative state rail contracts — all 
funded to some degree through the federal tax dollars of the very same innocent victims SNCF 
deported to the death camps - the story of the company’s role in the Holocaust has become 
widely reported in the media. In response, rather than stepping up and doing the right thing, 
SNCF has embarked on a massive public relations campaign to spin the history of its role in the 
Holocaust and to confuse the reality of what existing French reparations programs cover. This 
has been shameful to observe. 

As a result of the increasing public focus on SNCF’s actions during the Holocaust, the company 
recently issued its first ever “apology,” in an effort to assuage public outrage over its activities 
during World War II. The response to SNCF’s transparent pretense was best articulated by the 
LA. Times Editorial Board which noted that the apology, “[w]as apparently not prompted by 
regret Rather, it seems to have been spurred by the company’s desire to win multibillion-dollar 
high-speed rail contracts in California and Florida...” (Editorial, “Echoes of the Holocaust,” Los 
Angeles Times, 11/20/10). To the California taxpayers who were deported on SNCF trains 
during the Holocaust, and to the families of such victims, such an apology rings hollow when 
SNCF continues to hide behind foreign sovereign immunity and adamantly refuses to pay any 
reparations. 

Bet Tzedek strongly supports passage of the Holocaust Rail Justice Act, and we thank the 
Committee for holding this important hearing. These survivors, many of whom are in their 80s 
and 90s, unfortunately do not have much time left. The Holocaust Rail Justice Act may 
represent the last chance at justice for these survivors, and we urge you to keep this legislation 
moving forward with all deliberate speed so that it can become law in the survivors’ lifetimes. 

cc: Members of the Senate Committee on the Judiciary 


’ See http://holocaustrailvictims.org/wp-content/uploads/2Ql I/02/Blumenfield-Letter-2-2- 1 1 .pdf 


Bet Tzedak Legal Swvices 145 South Fairfax Avb- S uite 200 Los Angeles, CA 90036-2186 • www.bettzedek.ofg (323)939-0506 fax:(323)939-1040 
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Testimony of 

The Honorable JJ). Bindenagel 
Former U.S. Ambassador for Holocaust Issues 
Vice President for Community, Government and International Affairs 
DePaul University 
Chicago, IL 

Before The 

Senate Committee on the Judiciary 
Hearing on 

“Holocaust-Era Claims in the 21*' Century” 

Wednesday, June 20, 2012 


Mr. Chairman, Members of the Committee, 


I appreciate the opportunity to appear before you today to discuss issues concerning the 
bilateral agreements regarding unpaid, Holocaust-era insurance claims in the 21*' century. As the 
former U.S. Ambassador for Holocaust Issues,' I recognize the importance of ensuring that 
unpaid insurance policies issued in Europe during the Holocaust era are honored and that related 
issues are resolved expeditiously. 

The overarching interest in the negotiations with regard to unpaid insurance claims was 
to bring a measure of justice for Holocaust survivors and other victims of the Nazi era. No price 
can be put on the suffering that the victims of Nazi era atrocities endured, but the moral 
imperative was and remains to provide some measure of justice to these victims, and to do so 
expeditiously. We set out, as concerned parties, governments, and non-governmental 
organizations to resolve Holocaust-era insurance issues through dialogue, negotiation and 
cooperation rather than subject victims and their families to the prolonged uncertainty and delay 
that would accompany mass litigation against the industry. 

The United States pursued this opportunity to seek justice for victims of the Nazi era 
because we recognized that we could advance the interests of many U.S. citizens who were also 

* As of this summer, I will become an unpaid Senior Advisor for Strategy XXI and will be advising on corporate 
social responsibility matters, particularly relating to conflict minerals and the Middle East, with no current plans to 
work on issues pertaining to the topic of the hearing. 
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Holocaust survivors. However, these issues go beyond any single nation, and international 
efforts to try to right past injustiees would demonstrate that the international eommunity ean and 
will hold accountable those who eommit grave wrongs. We also saw the ehanee to engage 
Central and Eastern European countries in a dialogue that would not only benefit their individual 
citizens, but also demonstrate in tangible ways that Western demoeraeies have, at their eore, 
fimdamental moral preeepts, most espeeially the sanctity of human dignity. Further, we sought 
to support the relationship between Germany and the newly independent and democratic nations 
of Central and Eastern Europe at a time when old wounds easily eould have eomplieated their 
politieal relations. 

This proeess eulminated with the establishment in 1998 of the International Commission 
on Holocaust Era Insurance Claims (ICHEIC) with 550 million dollars, half of whieh eame from 
the settlement of lawsuits against Germany, and the remainder from several insuranee eompanies 
located in Western Europe. Ultimately, the ICHEIC proeess ineluded nearly all insuranee 
eompanies in Europe that had issued a significant number of insurance polieies to Holoeaust 
vietims or their benefieiaries. ICHEIC created a website eontaining over 550,000 names of 
possible policy holders and over time has paid some 48,000 claimants $306 million, which is out 
of 90,000 applications which were analyzed using relaxed standards of evidenee which might 
otherwise have been insufficient in a court of law. ICHEIC also has paid another $169 million 
for humanitarian programs for the benefit of Holocaust survivors worldwide. 

The ICHEIC Process 


The area of insurance posed huge logistical and historical problems. Not only had 
reeords sometimes been destroyed, but many European insurance companies had been left 
bankrupt at the end of World War II and/or had been nationalized (especially in communist 
Eastern Europe). German insurance companies that survived the war and the German 
Government had paid many life insurance policies in the two decades following the end of 
World War II, and addressed other Holocaust-related claims through various social welfare 
programs. However, the fall of the Berlin Wall and the collapse of communism opened an 
opportunity to seek redress, including claims for the payment of benefits from the insurance 
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policies of deceased victims. Faced with an immense task, the U.S. government turned to the 
leaders of the National Association of Insurance Commissioners (NAIC) to create the 
International Commission on Holocaust Era Insurance Claims (ICHEIC): 

In the 1990s, U.S. state insurance regulators sought to address issues raised by Holocaust 
survivors seeking the proceeds of mainly unpaid pre-war life insurance policies. The insurance 
regulators recognized the difficulties that survivors and heirs would face if they filed lawsuits 
against insurance companies. Many lacked any documentation and faced statutes of limitation 
regarding their claims, to say nothing of the effort and costs involved. In response, regulators 
explored routes other than litigation to resolve unpaid claims. The individual states insurance 
regulators in the United States working through their National Association of Insurance 
Commissioners identified the companies most likely affected and worked with those companies 
to arrive at a means of resolving the conflict outside the courts. 

U.S. regulators, European companies and Holocaust survivor representatives established 
the ICHEIC in August 1998. The Commission selected former U.S. Secretary of State Lawrence 
S. Eagleburger as its chairman. Working largely by consensus, ICHEIC established processes to 
identify claimants, locate unpaid insurance policies, and assist Holocaust survivors and their 
families in resolving claims. Survivors and their heirs, most of whom could provide no 
documentation beyond anecdotal information, were able to submit inquiries and claims to 
insurers and partner entities, at no cost and in their native language. ICHEIC, in close 
cooperation with 75 European insurance companies and a number of partner entities, then 
resolved more than 90,000 claims. 

To build on information provided by claimants, ICHEIC conducted extensive archival 
research to locate documents related to Holocaust-era life insurance policies. Working with all 
available relevant archives in 15 countries, ICHEIC researchers located almost 78,000 policy 
specific records. This research was used by ICHEIC’s members to augment the often limited 
information provided with claims. Working closely with European insurance companies, 
ICHEIC established protocols that ensured that information provided by claimants was matched 
to all available and relevant surviving records in any companies’ possession. 
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Claims that identified an issuing company were sent to that company or its present day 
successor. Claims on policies written by Eastern European companies that were nationalized or 
liquidated after the war and have no present-day successor, were reviewed and settled via 
ICHElC’s in-house process. To ensure the broadest possible reach, anecdotal claims that did not 
identify a specific insurance company were circulated to all companies that did business in the 
policyholders’ country of residence. Anecdotal claims which, despite ICHElC’s relaxed 
standards of proof and research efforts, could not be linked to a specific policy were reviewed 
through ICHElC’s humanitarian claims process. 

In short, the ICHEIC process went to great lengths to be claims-driven and claimant- 
friendly, and included vocal advocates of the claimants. One had only to file a claim and specify 
the name and home town of the Nazi victim, but if a claimant lacked any further information 
about a policy, even if the claimant could not name an insurance company, ICHEIC undertook 
the research to identify the company and the policy. No lawyers were needed to file a claim. 
Claimants could also access a website, where there appeared over 550,000 names of likely 
policyholders, regardless whether they were outstanding or compensated (or paid) in the past, in 
search of a deceased relative who was a Nazi victim. Moreover, virtually all significant insurers 
of Holocaust victims participated in the ICHEIC process, either directly as ICHEIC members 
(including affiliates acquired by the original 5 major European insurers), or indirectly through 
special agreements with national associations of insurance companies. 

I appreciate the concerns of some U.S. survivors who continue to see the insurance issue 
as an ongoing one, and want to file additional lawsuits against European insurers. The ICHEIC 
process was not perfect, and indeed, could not have been given tlie disruptions wrought by 
World War II in Europe. Most claimants, however, were nevertheless far better off using the 
ICHEIC process than they would have been in pursuing litigation. The U.S. government was 
convinced that had claimants relied solely on lawsuits, few would likely have been successful in 
obtaining information or payments even after years of costly litigation, including because of 
strict rules of evidence and the multiple defenses which could have been offered by present-day 
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insurance companies with respect to policies allegedly written by predecessor companies 
decades ago. 

Accepting again that ICHEIC was not perfect, some key numbers from ICHEIC will help to 
summarize what was achieved regarding insurance claims. ICHEIC paid some 48,000 claimants, 
out of over 90,000 claims analyzed, paying out $306 million. The main categories among the 
$306 million in payments included the following: 

• ICHEIC made about 5,500 offers totaling $121.1 million to claimants able to identify an 
insurance company. 

• ICHEIC member companies located nearly 8,000 policies and paid out about $100 
million on applications that failed to name an insurer. 

• ICHEIC made more than 3 1 ,000 humanitarian awards for a total of $3 1 .28 million on 
claims that were based only on anecdotal evidence. 

• ICHEIC made nearly 2,900 awards for a total of about $3 1 million on claims relating to 
Eastern European insurance companies that were nationalized by communist regimes and 
no longer existed. 

• ICHEIC committed $169 million to humrmitarian programs that benefit Holocaust 
survivors worldwide. Over $50 million in leftover money at the end of the ICHEIC 
process was added to the Humanitarian funds, setting aside the residual money for 
claimants 


Post-ICHEIC Claims Processins 


ICHEIC as an organization formally ceased operations in March 2007, The most 
important development since then is the continuing commitment of all the companies that 
participated in the ICHEIC process to process claims under a relaxed standard of proof That is. 
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despite ICHEIC having elosed down, anyone who believes that an ICHEIC insuranee eompany 
has failed to pay a claim may send his application to the company or to the Holocaust Claims 
Processing Office of the New Y ork State Banking Commission and that claim will be analyzed. 

Alternatively, in cases involving a German company which cannot be identified, the 
claimant can also send the claim to the German Insurance Association (GDV), an umbrella 
organization for 468 German and non-German insurance companies who are doing business in 
Germany. Similar commitments also have been made by those insurance companies that either 
joined or cooperated with ICHEIC, including the Italian insurer Generali and insurance 
companies in the Netherlands. The GDV has reported on the statistics of continuing claims, 
which include 219 new inquiries for insurance policies of Holocaust victims, as of June 1 8, 20 1 2. 
Of these inquiries, 102 policies were identified, 41 were eligible for compensation and 61 had 
been previously paid by companies, the German government or ICHEIC. Some claims are still 
being reviewed. Most of the remaining claims were rejected because they had been paid 
previously or because no information could be found regarding the claimed policy, despite the 
GDV’s research efforts. The GDV has continued to publish statistics on its website regarding 
post-ICHEIC claims processing (attached). 

Despite the extensive efforts of ICHEIC, we need to give the victims and their heirs the 
confidence that everything was done to track down information on insurance policies whose 
proceeds were confiscated by the Nazi regime and whose beneficiaries remain unpaid. To 
provide this assurance, ICHEIC companies have renewed their commitment to continue 
accepting Holocaust-related claims despite the end of ICHEIC operations. In addition, the New 
York State Holocaust Claims Processing Office is committed to continuing to coordinate and 
facilitate the submission of new claims to insurance companies. The idea is ensure that anyone 
who still has a legitimate claim not considered by ICHEIC will still have a way to submit that 
claim for analysis. The insurance companies’ continuing commitment to this on-going process 
can be seen by the continued outreach efforts, an example of which can be found in an 
advertisement in the Washington Post, p. 12c, of June 1 8, 2012 (attached). The fulfillment of the 
U.S. Government commitment to comprehensive and enduring legal peace, set in the July 17, 
2000, agreement is equally important to the continued resolution of outstanding claims. 
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Conclusion 


The purpose of ICHEIC was to pay unpaid insurance claims and/or provide information 
on insurance policies so that victims of the Nazis could achieve some measure of justice and 
closure. But the ICHEIC process was not designed or intended to address the ongoing social 
needs of survivors, many of whom live in poverty and deprivation. It is unacceptable that those 
who have suffered so grievously during their lives should have to continue to suffer in their 
declining years. Survivors who live in poverty often lack access to needed home care, 
medication, and dental care. 

The United States worked to address these separate and ongoing social welfare needs 
through other means. For example, the 10 billion Deutsch Mark agreement reached between the 
U. S. and German Governments in 2000, not only provided additional funding for the ICHEIC 
process, but also provided funds for social welfare payments to survivors. That agreement also 
did not affect German programs, or bilateral or multilateral agreements that have addressed the 
consequences of the National Socialist era and World War II. Moreover, since the signing of 
that agreement, which also established the German Foundation for “Remembrance, 
Responsibility and Future,” I would like to note that the Conference on Jewish Material Claims 
Against Germany has continued its ongoing bilateral negotiations with the Federal Republic of 
Germany to address the needs of aging Holocaust Survivors. These negotiations have led to 
changes in the criteria of the compensation programs that have led to thousands of Holocaust 
Survivors receiving life-time pensions or one time payments. Most important, since 2004, the 
German Federal Government has provided desperately needed funds for “home care” for Nazi 
victims. 

Although these additional sums were small, in 201 0, the German Government greatly 
increased funding to provide €1 10 million for “homecare” funding for 2011. Significantly, after 
difficult negotiations in 201 1, a multiyear “home care” agreement for 2012, 2013 and 2014 for € 
126.7 million, €136.7 million and €140 million, respectively, was finalized. These agreements. 
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which supplement the ICHEIC process and other Holocaust litigation settlements, will provide 
over €5 1 3 million (or $650 million) for “homecare” funding, which represent a dramatic increase 
in the services that can be received by needy Holocaust survivors. These agreements provide 
food, medicine, personal services and nursing care to those who suffered unbearable horror 
during the Holocaust, These services are the lifeline for tens of thousands of Holoeaust survivors 
worldwide. It is clear that these bilateral agreements have resulted in tangible benefits to those 
that need it most - wherever they may live. 

Years after millions perished in the horrific events of the Holocaust, the Holocaust serves 
as a continuing reminder of what can happen when we allow racial, ethnic and religious 
differences to divide a local, regional or even international community. The images of 
malnourished men, women and children worked to death in concentration camps in support of 
the Nazi war effort, gassed in chambers and burned like rags continue to haunt and remind us of 
the importance of tolerance and the need to fight anti-Semitism and xenophobic nationalism. 

The ICHEIC process represented one of many ways that the United States addressed, and 
continues to address, the plight of Holocaust survivors. While by no means perfect, taken 
together, these efforts have made a significant difference in the lives of Holocaust survivors, and 
will continue to do so into the future. 

Thank you. 


Ambassador J.D. Bindenagel served as U.S. Special Envoy for Holocaust Issues from 1998 to 2002. He previously 
has testified at Congressional hearings on the negotiation and implementation of the agreements regarding the 
International Commission on Holocaust Era Insurance Claims (ICHEIC), based on the prominent roles he has 
played representing the U.S. Government in negotiations that led to the creation of the Foundation Remembrance, 
Responsibility and Future in Germany as part of the 2001 U.S.-German Holocaust Settlement, and to the creation of 
similar foundations that were part of Holocaust litigation settlements relating to France, Austria and Switzerland, 
and based on his having served as the official U.S. Government Observer with the National Association of 
Insurance Commissioners with respect to the creation and implementation of ICHEIC. For the last seven years, he 
has served as a Vice President at DePaul University in Chicago. 
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DeRaul 

UNjVERSITY 


June 22, 2012 


Ambassador J.D. Bindenajjei 

Vice Preaidcnf for Community, Government 

& International Affairs 

1 East Jackson Boulevard 

Chica^, lilinois 60604-2287 

312/362-7579 

FAX: 312/362-6038 

hHp://cgia-depauJ.edu 


The Honorable 

Charles E. Schumer 

Chairman, Committee on the Judiciary 

United States Senate 

Washington, D.C, 20510 

Dear Mr. Chairman: 

Thank you for the opportunity to expand on my June 20, 20 1 2 testimony before the 
Senate Committee on the Judiciary’s hearing on “Holocaust-Era Claims in the 21** Century”. I 
would like to respond to your questions, and insert into the record the following comments and 
reports regarding my testimony. Let me note for the record three points regarding the ICHEIC 
settlement and Executive Agreement: 

Whether victims would benefit more from a diplomatic settlement or from litigation was 
considered carefully by the U.S. government in deciding to get involved in shaping a resolution 
to the insurance cases. In fact we, as concerned parties, governments, and non-goveramental 
organizations set out to resolve Holocaust-era insurance issues through dialogue, negotiation and 
cooperation rather than subject victims and their families to the prolonged uncertainty and delay 
that would accompany mass litigation against the industry. In thinking about this course of 
action, the U.S. government was deeply aware of the proof, discovery and other legal hurdles 
that claimants would have faced. Given how European insurers were organized before World 
War II, the size of many European insurance policies, the destruction of records during the 
war, and after the war the bankruptcy, liquidation and/or nationalization of many insurers - 
which legally wiped out many insurance contracts along with a corresponding loss or dispersal of 
records relating to companies that no longer existed, there was little reason to believe that 
claimants would recover in a timely fashion or recover meaningful sums at all, if litigation were 
the only avenue open to them. Thus, rather than leave claimants to a litigation process that might 
well have left them with no remedy, the goal of ICHEIC was to provide a process that would 
make it more likely that some remedy would be available that could provide infonnation, some 
sense of closure, and some form of monetary relief to survivors and heirs - that is, a process that 
would offer survivors and their families more dignity and respect than the litigation process. 

With respect to your question about oversight of the claims process, ICHEIC did not leave the 
insurers to their own ^vices in gathering and producing information. There were systems in 
place to ensure tiiat searches were conducted in good faith and indeed, the fact that so many 
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years later so many claims either could be paid or claimants receive some information about 
what had h^pened to the policies stands as proof that the system did work to a large extent - 
and indeed, continues to work. Although no system is or could be perfect - it is simply not 
correct to say dial the companies were free to act or make decisions with little or no oversight 
Oversight was alas exercised by die Holocaust Clain^ Processing Office of die New York State 
Banking Department, which published reports in 2010 and 201 1 containing information on 
insurance claims. Copies of these reports are attached in pdf format and I would re^iectfully 
ask that these rqiorte be included in the record. 

The ICHEIC claims process was a transparent one in that it was known that there were a number 
of diecks and balances on decisions made by the ii«urance companies. ThCTe was a multi- 
pronged approach to verify the correctness of the decisions of the companies. That system 
ensured that the ICHEIC rules and procedures (i.e., providing for relaxed standards of proof and 
setting a standard mediod for valuing claims) were correctly followed. In addition, each 
company had an independent auditor irfiose mandate included making sure that foe systems in 
place at each company for foe collection of material for the compilation of lists (to be used for 
bofo matching and publication purposes) was comprehensive and fomough Mid that each 
company had put in place a proper system for the processing of claims. The oversight included: 

• The Executive Monitoring Group, chaired by Lord Peter Archer, which was also charged 
by Chainnan Lawrence S. Eagleburger to review foe systems established by foe 
companies for foe processing of claims (in particular for the matching of claims). 

• Evay individual claim decision was reviewed by foe ICHEIC London Office Claims 
Team. 

• Each of the independent auditors was mandated to conduct a “second stage audit” that 
reviewed the processing of randomly selected individual claims. 

bi addidon, after claims were resolved, appeals were allowed. Each rejected claimant had foe 
opportunity to file an apped with either foe Appeals Tribunal or Appeals Panel - which were run 
by independent prominent jurists including Judge Abraham Gafiii, Sir Anthony Evans, Dr- 
Timothy Sullivan and Dr. Rainer Faupel The decisions of the ^peals bodies were detailed and 
comprehensive - as can be seen by a review of the redacted decisions, some of which can still be. 
found at http://www .icheic.org/doc s-apnealsoanel . htm . 

Thus, the fact that some claimants did not get foe answer they wanted or with which they are 
satisfted is unfortunate, but does not prove that foe entire ICHEIC process has failed. RkhCT, it 
shows that some information simply may not exist - and under the ICHEIC process that remains 
in place, those types of claims could receive humanitarian awards of compensation that never 
would have been available in litigation. 

In foe end, foe President of foe United States concluded that it would be in foe foreign policy 
inters of foe United States for various classes of Holocaust-related claims to be resolved by 
settlements instead of by litigation - a decision that took into account the nature of foe 
settlements and claims processes achieved. This included the German Foundarion for 
Remembrance, Responsibility and Future (EVZ) which was foe exclusive forum and remedy for 
the resolution of all asserted claims against (jennan companies (including German insurers) 
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arising from Aeir involvement in Ae National Socialist era and World War II, including without 
limitation claims relating to slave and forced labor, Aryanization, medical experimentation, 
children's homes/Kinderheim, other cases of personal injury, and damage to or loss of property, 
including banking assets and insurance polices. 

Ultimately, the efficacy of the ICHEIC praccss also was tested in the U.S. courts, as Judge 
Mukasey (the Judge presiding over die consolidated inswance cases) had to agree to dismiss the 
clairos in favor of die ICHEIC process. This court decision was an important confirmation of the 
decisions made by the U.S. government, especially because die settlement did not extinguish 
claims. Hence, the U,S. government had also to convince a court that continued litigation posed 
enou^ significant risks to recovery by Holocaust victims that a settlement was a better result for 
the class of Holocaust claimants. 

Going forward, althou^ ICHEIC as an organization formally ceased operations in March 2007, 
there is a continuing commitment of all die companies that participated in the ICHEIC process to 
process claims under a relaxed standard of proof Anyone who believes diat an ICHEIC 
insurance company has failed to pay a claim may send his application to the company or to the 
Holocaust Claims Processing Office of the New York State Banking Department and d^t claim 
will be analyzed- The U.S. Department of State has also posted the following notice entided 
“Seeking Compensation for Unpaid Holocaust Era Insurance Claims” on die continuing claims 
process on its website: httD://www.state.gov/r/Da/Drs/T)s/20n/J l/177217.htm 

With respect to yoiir question concerning how the name lists were established, die answer is diat 
the list of more dian 5 19,000 names of potentially unpaid Hoiocaust-eia policyholders published 
by ICHEIC originated from a variety of sources, including insurance companies, insurance 
associations, and various public archives. The combined efforts to make lists public yielded an 
unprecedented amount of information regarding insurance policies in effect prior to and during 
World War U. 

For the German insurance market, the lists were a result of a matching process between a 
database of Holocaust-era insurance policyholders held by German insurance companies and die 
list of Jewish residents of Geimany during the relevant period. An independent company 
matched these two lists, which resulted in a total of 360,000 names for publication. This 
matching process was outlined in the October 2002 agreement among ICHEIC, the Gcnnan 
Insurance Association, and the German Foundation (EVZ). 

With regard to other insurance markets, policyholder names were provided by ICHEIC insurance 
companies and through research comimssioned by ICHEIC. ICHEIC companies provided 
approximately 123,000 names, with that list including names provided by Generali that had been 
matched against the Yad Vashem list of Holocaust victims. ICHEIC itself also undertook an 
extensive research project that was extremely productive and yielded names of more than 55,000 
policyholders. ICHEIC conducted extensive research in hundreds of archival institutions and 
repositories in 15 countries, namely Austria, Bulgaria, the Czech Republic, Germany, Greece, 
Hur^ary, Israel, Lithuania, Poland, Romania, the Russian Federation, Slovakia, Switzerland, the 
United States, and Ukraine. Hundreds of thousands of documents were researched and those that 
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were relevant were included in ICHEIC’s list Reporte on ICHEIC’s archival research project 
can be found at the following URL: www.icheic.org/docs-research.html . 

The methodology for creating the list of names was not a secret, but was widely and thoroughly 
known to the parties involved in the relevant agreements and settlements, including die lawyers 
for the claimants. The resulting list of over 519,000 names was widely published % ICHEIC 
and became an indispensable tool that has been of great assistance to potential claimants. The 
list was maintained and can be found on the following website: 
http://wwwl .vadvashem.org/pheip/ . 

Finally, as you noted Mr. Chainnan, the story of the Holocaust must be retold until such horrors 
end forever. I was humbled by the stories told at the hearing. But in addition to retelling that 
history, we must mcorporate the lessons learned from mechanisms like tiie ICHEIC process into 
bow we address post-conflict justice for those ^o have suff^ed gross violations of human 
rights. For example, from 2003 to2008, 1 was involved in the DePaul University International 
Human Rights Law Institute publishing The Chicago Principles on Post-Conjlict Justice. The 
book promts basic guidelines on policies that address past atrocities associated with 
authoritMian rule and aimed conflict, including the Holocaust. This book grew out of a series of 
meetings and consititations over a seven-year period involving 1 80 distinguishKi Kholars, 
jurists, journalists, religious leaders and others from 30 countries. The book prints guiding 
principles relating to seven key areas on post-conflict justice: prosecutions; truth-telling; 
reparations; vetting; memorialization and education; traditional, indigenous and religious 
^preaches; and, institutional reform. Each principle is followed by a review of concrete 
recoinmendatior^ regarding the design and implementation of specific strategies, policies and 
programs. It can be found at: 

htto://www Jaw.depaQl.edu/centers instNutcs/ihrli/pdfychicago principles.pdf. 

The ICHEIC process stands as a concrete example of one way mass atrocities may be addressed, 
and IS ail importjuit part, but only a part, of the process by which we can address the issues of 
justice owed to the survivors of the Holocaust. 

Once again, Nfr. Chainnan, I want to thank you and the Committee for the opportunity to address 
the issues surrounding the ICHEIC process and the ongoing issues of justice and compensation 
fbr Holocaust victims. Please feel to contact me should the Committee have additional 
questions or requests for information. 
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June 18,2012 


The Honorable Patrick J. Leahy 
Chairman, Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

The Honorable Charles E. Grassley 
Ranking Member, Committee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Chairman Leahy and Ranking Member Grassley: 

Distinguished Members of the Senate Judiciary Committee, I write to urge you to support the Holocaust Rail Justice Act 
(S. 634 /H.R. 1193) which would Finally hold accountable the French rail company, SNCF, for its egregious role in the 
Holocaust. This legislation would grant SNCF’s victims Uieir long-awaited and much deserved day in court. 

During World War II, SNCF deported more than 76,000 Jews and thousands of other ‘undesirables,” including American 
pilots shot down over France, toward Nazi death camps. The trains were operated by SNCF as a commercial venture and 
the company was paid to deliver thousands of innocent victims to their ultimate deaths. In the almost seven decades since 
the Holocaust, SNCF has never made any restitution or reparations to its victims and has never taken full responsibility 
for the company's actions that contributed so directly to the deaths of thousands. 


1. mv constituents, and the larger population have become victims of SNCF's recent pattern of stating one thine and doing 
another - and alt the while avoiding accountability . In California, SNCF has expressed interest in entering the high-speed 
rail market and competing for billions of taxpayer funds, some of which would be paid by the very victims SNCF 
transported to Nazi death camps. In 2010, 1 introduced legislation, which passed both the Assembly and Senate with 
bipartisan support and by overwhelming margins, that would have required companies seeking state rail contracts to fully 
disclose their participation in the'Holocaust. 


Although this bill was vetoed, SNCF promised to voluntarily comply with the legislation - no doubt to improve its 
compromised, but well deserved, public image as it sought to compete for billions of dollars in taxpayer 


Representing the San Fenuindo Valley communities of Canoga Park, Encino. Gmnada Hills, Lake Balbtni, 
Horth Hilts. Northridge, Reseda, Sliennan Oaks. Tarzana. Vbn Nuys. IVe.vf Hills, Mnnetka and Woodland Hilts 
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funds. Unfortunately, in the end, SNCF provided nothing but half truths, excuses, and tired spin. SNCF’s failure to honor 
a supposedly shared commitment to ensuring that the <acred record of the Holocaust is fH-eserved makes all too evident the 
kind of morally corrupt company we are talking about 

Worse, an SNCF representative stated during a meeting with me that SNCF would never be willing to offer reparations to 
its many victims and that the company would rather forego high-speed rail contracts than provide survivors with any sort 
of payment. This came after roughly a year of conversations in wd^ich SNCF and its representatives led me and my staff 
to believe just the opposite. SNCF‘s victims, and California’s taxpayers, deserve better. 

1 am proud to report ftiat, thanks to the efforts of legislators in Maryland, groundbreaking legislation, stemming from the 
measure introduced earlier in California, was signed inm law last year. As a result, it is my hope that SNCF will soon 
make its Holocaust records available online, providing true ^nsparency from tiie company ftir the first time in history. 
Although transparency is a necessary step in bringing justice to the victims of SNCF. it falls short of true accountability, 
which can only be provided bv the Holocaust Rail Justice Act . 

For over a decade, hundreds of Holocaust survivors who were transported by SNCF, and the family members of those 
who perished, have been attempting to hold SNCF accountable in U.S. courts; unfortunately, the company has so for been 
successful in hiding behind foreign sovereign immunity. The Holocaust Rail Justice Act simply precludes SNCF from 
raising the defense of foreign sovereign immunity in diis limited instance and pwevenls the company from evading the 
jurisdiction of U.S. courts. This legislation vrill finally allow SNCF’s victims to have their day in court and to complete 
their long battle for Justice against the company that wronged them so horrifically. SNCF’s victims deserve at least this. 

After mv ordeal with the company in California, I can only report that SNCF hay no intention of volantanly taking 
regpoasibititv for its horrendoua corporate hiatorv and its role In deporting so many innoc ent victims toward 
y^rfnin death. Passing the Holocaust Rail Jnstice Act b the best wav forward for the many ddcriy S NCF idctting 
who are still waiting for an opportuBitv for justkfe 

i am ^atly encouraged by the growing number of bipartisan, bicameral cosponsors, as well as this Committee’s decision 
to hold a hearing on this very important legislation. It is critical that fois Committee continue to move this legislation 
forward as quickly as possible, as time Is unfortunately running out for many of SNCF’s elderly survivors. While SNCF 
continues to strategically drag its feet and “wait out” these survivOTs, the number of those who can speak out about its 
egregious actions during the Holocaust unfortunately grows smaller and smaller. Therefore, I respectfully urge you to 
support the Holocaust Rail Justice Act to grant SNCF’s victims justice within their lifetimes . 

Sincerely, 


cc: Members of the Committee on Judiciary 


Bob Blumenfield ^ 
Assemblymerober, 40"' District 



54 


Testimony of Leo Bretholz 
Holocaust Survivor and SNCF Victim 
On Behalf of the Coalition for Holocaust Rail Justice 

Before the U.S. Senate Committee on the Judiciary 
June 20, 2012 

Chairman Leahy, Ranking Member Grassley, Senator Schumer and members of 
the Committee, my name is Leo Bretholz, and I am a Holoeaust survivor. After World 
War II, I immigrated to the United States and settled in Baltimore where I still reside. I 
am 91 years old and retired, but I speak regularly to school groups and organizations 
about my experiences during the Holocaust, the darkest chapter of our history. 

I first would like to thank the Committee for providing me with the opportunity to 
be here today to testify about the atrocities that I experienced personally at the hands of 
the French rail company, SNCF. I would also like to thank Senator Schumer, Senator 
Cardin, Senator Mikulski, the other members of the Maryland Congressional delegation, 
and the many legislators who have made certain that I, and SNCF’s other victims, are not 
forgotten. Senator Schumer, thank you particularly for holding this hearing today and for 
your unwavering pursuit of justice for the survivors. 

This year marks the 70*^ anniversary of the first SNCF transports from Drancy 
toward Nazi death camps, yet I still remember the haunting night I jumped from an SNCF 
train bound for Auschwitz as if it was yesterday. 

I grew up in Vienna, where I lived until the German annexation of Austria in 1938. 
At that time, my mother’s fear that the Nazis would come for me became too great and 
she forced me to leave her and my sisters behind and flee into Luxembourg. Across a 
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river and under cover of night, I started to run. I would continue to run for my life for the 
next seven years. 

In October 1942, 1 ended up in the internment eamp Drancy, outside of Paris. 
Draney was the waiting room for trains bound for Ausehwitz, later referred to as the 
antechamber of Auschwitz. I was there for only two weeks before the order came to 
gather our belongings for our deportation. The deportation train to Auschwitz was owned 
and operated by SNCF. They were paid by the Nazis per head and per kilometer to 
transport innocent victims across France and ultimately to death eamps like Auschwitz 
and Buchenwald. They collaborated willingly with the Nazis. In the end, they 
transported 76,000 Jews, and thousands of others, with no regard for age, gender, or 
physical condition. Of the 76,000 Jews deported, only 2,000 would survive. Here I have, 
in my hand, a copy of an invoice sent by SNCF seeking to be paid for the services they 
provided. They pursued payment on this bill after the liberation of Paris, after the Nazis 
were gone. This was not coercion, this was business. 

Famous Nazi hunter Serge Klarsfeld made a log of all the SNCF transports which 
contains the names of all 76,000 Jews on those trains, including over 1 1,000 children. 

The oldest person in the convoys was 94 and the youngest was not even a day old. The 
elderly were herded on like cattle and infants were thrown in the cars in crates, often 
without their mothers. And in this book appears my name, Leo Bretholz, on SNCF 
convoy number 42, containing 1,000 people, fifty to a cattle car, twenty cars. 

SNCF carried out the transports with precision, efficiency, and deception. We 
were marched into the station where they would count us off - one, two, three . . . forty- 
eight, forty-nine, fifty - into a cattle car. There was no flexibility and no compromise. In 
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the car in front of me, a family counted off and the fifty-first person was the young son. 
The boy began to scream and the father pleaded to allow them to stay together, but with 
cold precision the boy was shoved into one car, his family into another. I believe that 
was the last time they saw each other. 

Our belongings were taken from us in Drancy, and we were given a voucher. 

This is the deception - we were told to hold on to our vouchers, so we could get our 
belongings when we arrived where we were going. They knew we would not be getting 
our belongings back but created the deception of resettlement. We knew that no one 
returned from where we were headed. 

For the entire trip of many days’ duration, we were provided only one piece of 
triangle cheese, one stale piece of bread, and no water. There was hardly room to stand 
or sit or squat in the cattle car. And in that car, there was one bucket for us to relieve 
ourselves in. I’ll leave it to your imagination as to how long that bucket actually served 
its purpose. Within that cattle car, people were sitting and standing and praying and 
weeping and fighting - the whole gamut of human emotions. And this was the situation 
in the cattle cars where buckets overflowed with human waste. 

We sat the entire first night in that putrid cattle car. Finally, in the morning the 
train began to move, and we were provided with some relief as fresh air finally began to 
flow through the two barred-windows at either end of the car. My friend Manfred said 
that if they could do this to us in France, the land of Victor Flugo and Voltaire, then we 
definitely didn’t want to test it where they were sending us. So, we immediately began to 
try to figure out a way to escape. 
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We figured that if we could just pry the bars on the windows apart a couple inches 
more, we could slip through. Many in the cattle car, fearing the guards would punish 
everyone if we were found out, urged us not even to try. I also was begiiming to doubt 
our plan when an elderly woman on crutches spoke out. She wielded that crutch like a 
weapon and pointed it at me and said, “You must do it.” “If you get out,” she said, 
“maybe you can tell the story. Who else will tell the story?” I can still see her face and 
hear her voice today. 

So Manfred and I set out to pry apart the bars on the windows. First, we tried 
belts, but they slipped off. We needed rope. Then someone suggested, take your 
sweaters off and dip them into that human waste on the bottom of the car, so we did and 
then we could twist the sweaters - like when you wring a wet towel, it gets tighter and 
tighter. We kept twisting and twisting like a tourniquet. The human waste from the 
sweaters dripped down on our arms and our rolled up shirt sleeves. We kept going for 
hours, alternating pulling on the bars. 

We were about to give up when we noticed tiny red flakes starting to appear on 
our arms. It was the rust from the bars of the cattle car window. We were moving the 
bars. We kept alternating pulling the top bar up and the bottom bar down until finally 
there was enough room for us just to squeeze through. 

It was night and time for us to attempt our escape. I went first and Manfred 
helped me climb out the tiny window and stand on the small ledge on the outside of the 
car. He followed me and I made room for him as he came out, moving around towards 
the coupling. We held on tight, so as not to slip and fall beneath the train, and waited for 
the train to take a curve and slow down, which would also provide more protection from 


4 



58 


the spotlights the guards used to make sure no one escaped. We finally felt the train slow 
and head into a curve, and then Manfred and 1 jumped to our freedom. That night, 
Manfred and I were sheltered by a Righteous Gentile, a priest who fed us and hid us. 

Of the 1,000 people with me on SNCF convoy number 42, only five survived the 
war. If I had not jumped from that train, I am certain 1 wouldn't be here with you today. 
As a survivor, it is my duty and responsibility to speak out on behalf of those who did not 
survive - for the old woman on the train who pushed us to escape, for my family, and for 
the millions of other innocent victims. Today I am here before you, seeking justice for 
those who were not as fortunate. 

SNCF willingly collaborated with the Nazis. Had the company resisted, even to a 
small degree, the number of those killed from France would have been greatly reduced. 
Had SNCF not imposed those horrific conditions, many lives could have been saved. In 
the almost 70 years since the end of the war, SNCF has paid no reparations nor been held 
accountable. The company did not even publicly apologize for its role until two years 
ago, when SNCF was criticized for pursuing high-speed rail in the United States without 
fully accounting for its role in the Holocaust. As it was during the Holocaust for SNCF, 
so it is now - all about money. 

SNCF uses every available legal and PR tactic to suppress the truth and avoid its 
responsibility to the victims of the deportations. For SNCF, this is a small price to pay if 
it means it can continue to escape accountability. While SNCF works to whitewash its 
image with its public relations spin campaign, my fellow survivors and I will continue to 
tell the story and fight for justice. The Holocaust Rail Justice Act is the last opportunity 
many of us will have to see justice within our lifetimes. The survivors seek only to have 
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an opportunity to have our day in court for the first time, to publicly hold SNCF 
accountable for its actions, and to finally allow justice to be done. 

As my 92nd birthday approaches, I only hope that the many dedicated lawmakers 
who have worked so diligently to move this legislation forward will redouble their efforts 
to pass this legislation during this Congress. Seventy years is far too long to wait for a 
company to accept responsibility for the death and suffering it caused. I fear that 1 might 
not be able to wait much longer. 

Sitting here before you today, I am as proud as I was the day I first set foot in this 
great country. I have the utmost faith in our country, in our legislators, and in you. I am 
greatly encouraged by the actions of this Committee, but 1 urge you, please pass the 
Holocaust Rail Justice Act this Congress - before it is too late. 

Thank you very much for inviting me to share my story with you today. I would 
be happy to answer any questions you may have. 
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Congregg of tfio lEniteb States 

Macrfiington, 20510 


September 20, 2011 


Commissioner Gerard Robinson 
Florida Commissioner of Education 
Florida Department of Education 
Turlington Building, Suite 1514 
325 West Gaines Street 
Tallahassee, Florida 32399 

Dear Commissioner Robinson; 

We write today to share concerns brought to our attention by our state’s Holocaust 
survivors and their families. As you know, SNCF America recently announced that it is 
underwriting a three-year partnership between your Task Force on Holocaust Education and the 
Shoah Memorial in Paris to “provide expanded Holocaust history instruction” in Florida’s 
schools. SNCF America is a recently formed subsidiary of the French railroad company Societe 
Nationale des Chemins de fer Franfais. 

A class action lawsuit was filed by a group of Holocaust survivors against SNCF because 
of their wartime activities. SNCF transported more than 75,000 Jews and others innocent 
victims to Nazi concentration camps, and the plaintiffs, many of whom are our constituents, 
claim that SNCF has never contributed to post-war reparations. As a result, we joined our 
colleagues in introducing the Holocaust Rail Justice Act (H.R. 1 1 93 and S. 634), which would 
allow SNCF’s victims to seek justice in U.S. courts. 

Because the task force provides Florida schools with most of the necessary training and 
resources to teach students about the Holocaust, its involvement with SNCF is especially 
upsetting. SNCF’s recent pursuit of high-speed rail contracts in the United States has already 
drawn the outrage of Holocaust survivors and Jewish leaders across the country. 

During the Holocaust, SNCF profited liom the transport of Holocaust victims to forced 
labor and concentration camps, charging per person, per kilometer. Instead of attempting to 
engage in a public relations campaign, SNCF would be wise to resolve the claims of the 
Holocaust siuvivors as a consequence of their actions. 

Thank you for your attention to this matter. 


Sincerely, 
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United States Senator 


Member of Congress 



Dennis Ross 
Member of Congress 



Member of Congress 




Alien B. West 
Member of Congress 



Member of Congress 



Member of Congress 



Member of Congress 


cc: The Honorable Governor Scott 



62 


crif 

ConseiJ Representatif des Institutions Juives de France 

The Honorable Patrick Leahy 
The Honorable Charles Grassley 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510 


Paris, May 31’‘2012 


Dear Chairman Leahy and Ranking Member Grassley, 

I am writing to you as President of the Conseil Reprdsentatif des Institutions Juives de France 
(CRIF - French Jewish Institutions’ Representative Board, www.crif.org ), the organization 
that speaks for France’s Jewish community in the political arena, to share my concerns about 
the “Holocaust Rail Justice Act” (S. 634). It is my understanding that S. 634 will be the 
subject of a hearing by the Senate Judiciary Committee on June 20, 2012. 

I know you have always been willing to hear the concerns of the Jewish community and to 
seek justice by defending Holocaust survivors’ rights. We appreciate your commitment to 
giving voice to the experience and pain of survivors, and to ensuring that the moral 
responsibility of governments, institutions and individuals to confront the past and leam its 
lessons will be ongoing. 

The Nazis ordered, organized, and implemented the deportation of French Jews via railroad, 
as they did throughout Europe, and in the same conditions. Subjected to the authority of the 
occupying forces, the SNCF did indeed transport— in intolerable conditions— people who 
would go on to be deported to the camps of Auschwitz and Sobibor. The Jews of France were 
certainly victims of this poor treatment. Yet we oppose the “Holocaust Rail Justice Act” (S. 
634), because in our opinion, it does not respect three basic principles; 

1 / Fair treatment of victims. 

Instituting a general exception to the Foreign Sovereign Immunities Act (FSIA) making it 
possible to prosecute the SNCF for the deportations calls into question the existing provisions 
relating to the compensation of Holocaust victims. 

The right of deportees to receive German pensions, as negotiated by the Claims Conference, 
applies only to individuals interned in a concentration camp for six months. S. 634, however, 
opens the way to reparations for those who were transported to the German border on trips 
lasting less than 24 hours. We are concerned about the fair treatment of Holocaust victims. 
Regardless of the SNCF’s terrible negligence during that period, it cannot be compared to 
internment in a concentration camp or likened to an act of genocide in a concentration camp. 


Espace Racbi 59 , rue Broca 75005 Paris 
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The same Claims Conference extends the right to receive reparations to the deportees 
themselves and not to their descendents. We worry that the establishment of an exception to 
the FSIA will not guarantee that the same rules apply in the case of individuals transported by 
theSNCF. 

Similarly, there seems to be no cap on possible reparations, as they would be determined by a 
court decision. For the Jews of France, however, reparations payable to individuals 
transported under humanly unacceptable conditions should not be different for French 
survivors or survivors living in France who received compensation from the French State than 
from those residing in other countries, such as the United States. 

2/ State responsibility 

The SNCF was a public company in 1940, having been established through nationalization in 
1937. The state controlled all of its activities. In article 13 of the armistice agreement of June 
22, 1940, the railroads were placed at the disposal of the German occupiers. In July 1940, 
Colonel Goeritz, Commander of the WVD, sent a letter to the SNCF’s director, noting, among 
other things, that All civil servants, SNCF employees and workers are subject to 

German wartime laws. German wartime laws are very harsh; in practically every case they 
stipulate the death penalty or forced labor, either for a given term or for life”). 

Today the SNCF is 100% state-owned. It would therefore be the French government that 
would be liable for reparations. Several reparations regimes have been established since 1948. 
France’s Jewish community considers them to be satisfactory, which is also the position of the 
European Court. 

3/ Fair treatment of companies 

We are shocked by the fact that the SNCF appears to be the only rail company targeted by this 
bill. Many other European rail companies, not to mention the Reichsbahn, transported Jews to 
concentration and extermination camps in the same inhumane conditions, by order of the 
Nazis. 

We must also not forget the role of the SNCF as a resistance organization. The acts carried 
out by railroad workers beginning in 1942, causing many of them to be shot and more than a 
thousand of them to be deported represented a crucial contribution to the Resistance, as all 
historians acknowledge. In 1944, their actions saved many Allied and notably American lives 
in Normandy, and made it possible to considerably slow the arrival of German troops. In the 
French collective memory, the organization is still considered glorious. 

That is why the French people are quite offended by the stigmatization of the SNCF, which 
the CRIF considers a real injustice. 

We admire the U.S. Congress’s intention to establish the responsibility of the various actors 
and even more, the fact that it gives an important role to testimony from Holocaust victims. 
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We are also very grateful to you for listening to an organization that serves as the 
representative voice of the Jews of France. 

Bom in Poland, the former president of the French committee for Yad Vashem, vice president 
of Yahad in Unum which explores common graves in Eastern Europe and a member of the 
International Auschwitz Committee, 1 have long been seeking the historic truth and attribution 
of responsibilities in the tragedy that led millions of Jews to their deaths. 

I am familiar with the work tmdertaken by the SNCF to promote Holocaust education and to 
shed light on its role during World War II, notably by making its entire archive available to 
the public. This effort must be expanded. 

It is also necessary for the survivors to be on an equal footing when it comes to available 
reparations. We are in touch with institutions representing the American Jewish community to 
share this knowledge with them in order to help survivors, wherever they may currently be 
found. 



C.C.: Members of the Senate Judiciary Committee 
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Projects 


mRLi "m the News 


Post-Conflict Justice 


EdaGatten and 


Princeton Principles on Univeraal Jurtadtction (20 01) 


Prelects 

: 'Regvsns/Coun'tries, 
Topics ‘ 'I 


rfte Chicago Principles on Post-Conflict Justice (2001 - 20QS) 


!n 2Q08, IHRLI published The Chicago Principles on Post-Conflict Justice. The boolt 
presents basic guidelines on policies that address past atrocities associated with 
authoritarian rule and armed conflict. The document grew out of a series of meetings 
and consultations over a seven-year period involving 1S0 distinguished scholars, jurists, 
journalists, religious leaders and others from 30 countries. The book presents guiding 
principles related to seven key areas on post-conflict justice: prosecutions; truth-telling; 
reparations; vetting; memorialization and education: traditionai, indigenous and 
religious approaches; and. institutional reform. Each principle is followed by a review of 
concrete recommendations regarding the design and implementation of specific 
strategies, policies and programs. The Chicago Principles was managed by an IHRLI 
team including M. Cherif Bassiouni, project director: Daniel Rothenberg, executive 
editor; and Etelle Higonnet and Michael Hanna, contributors. 


Pubhcattons 


Get mvotved 


Princeton Principles on Universal Jurisdiction (2001) 

IHRLI Staff contributed to the Princeton Principles on Universal Jurisdiction. The 
Princeton Principles addresses Jurisdictionat issues related to International crimes 
such as piracy, slavery, war crimes, crimes against peace, crimes against humanity, 
genocide and torture. The drafting committee was chaired by Professor M. Cherif 
Bassiouni with IHRLI Sullivan Fellow Steven Becker serving as Rapporteur. The 
Principles are intended to help guide national legislative bodies seeking to enact 
Implementing legislation, to aid judges who may be requires to construe universal, 
jurisdiction, and to otherwise assist in promoting Internationa! criminal accountability. 
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DOUGLAS DAVIDSON 
Special Envoy for Holocaust Issues 
Department of State 

S. 466, The Restoration of Legal Rights for Claimants Under Holocaust-Era 
Insurance Policies Act of 2011 

U.S. policy is first and foremost directed at helping Holocaust survivors and their heirs 
achieve a measure of justice for what was done to them. As a core element of this policy, 
the Department of State has for many years sought to ensure that Holocaust survivors and 
heirs of Nazi victims receive payment for insurance policies they have been unable to 
redeem. This continues to be one of our priorities. In our view, S. 466, The Restoration 
of Legal Rights for Claimants Under Holocaust-Era Insurance Policies Act of 201 1, 
would set back these important goals by encouraging claimants to reject remedies 
currently available to them in favor of time-consuming and expensive litigation with 
dubious prospects for success. 

If this bill were enacted, survivors who believe they still have uncompensated Holocaust- 
era claims against foreign insurers might be lured into lawsuits where they may face 
great difficulty both in meeting the standards of evidence required by U.S. courts and in 
overcoming myriad legal defenses, making it virtually impossible for them to receive the 
insurance benefits they seek in their lifetimes. Experience with Holocaust-related claims 
in the past has demonstrated that it is only through alternative dispute resolution 
mechanisms with evidentiary standards sensitive to the realities of the Holocaust that the 
vast majority of such claimants have any realistic prospect of receiving any payments. 

This is why the United States government supported the establishment of the 
International Commission on Holocaust Era Insurance Claims (ICHEIC) in 1998. 

ICHEIC was chaired by a former Secretary of State, the late Lawrence Eagleburger, and 
was led by six persons designated jointly by U.S. insurance regulators, the World Jewish 
Restitution Organization, the Conference of Jewish Material Claims Against Germany 
and the State of Israel, and by another six persons designated by the more than 75 
participating European insurance companies and regulators. It is important to remember 
that ICHEIC was not created at the initiative of European insurance companies to avoid 
litigation; rather Americein state insurance commissioners led the effort. Working 
together with major American Jewish organizations and Holocaust survivor 
organizations, state insurance commissioners conceived and created ICHEIC under the 
conviction that an alternative dispute resolution process would achieve results more 
swiftly and more comprehensively than would litigation, without cost to claimants and 
without the delay and strict evidentiary rules court proceedings would require. 

S.466 is apparently based on the premise that there are many extant Holocaust era 
Insurance claims for which ICHEIC failed to pay heirs of policyholders. All the evidence 
available to us, however, suggests that this premise is questionable at best. ICHEIC 
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engaged experts to investigate the incidence of life insurance policy ownership in pre-war 
Europe. These experts concluded that the number and value of policies issued prior to 
World War II was far less than previous estimates had suggested. Other evidence, too, 
supports the view that ICHEIC has paid virtually all remaining claimants for unpaid 
policies not previously covered by post-war compensation programs. Since the closure of 
ICHEIC very few claims have subsequently been sent either directly to the insurance 
companies involved in ICHEIC or to the State of New York's Holocaust Claims 
Processing Office, which handles such claims from any part of the world. 

Another premise of the bill is that potential beneficiaries of policies could benefit from 
procedures available through litigation to obtain “discovery” from European insurers 
more reliably to locate their relatives’ policies. But within ICHEIC both American state 
insurance commissioners and major Jewish organizations, acting as victims’ advocates, 
established a process comparable to judicial discovery. This discovery-like process has 
resulted in audits of the claims process itself and in the publication of 500,000 names of 
Nazi-victims who could be possible policyholders. 

ICHEIC also undertook the complex archival work necessary to find, value, and pay a 
large number of such insurance policies. It found matches for 8,000 claimants who could 
not name an insurer, and it paid 2,900 claims on behalf of now-defiinct companies in 
Eastern Europe that could never have been sued in a U.S. court. ICHEIC even made 
$1,000 in humanitarian payments to claimants when it could not be established whether 
a policy ever existed, as long as the claim included a plausible story that relatives may 
have owned an insurance policy. It paid eligible policies on terms that converted them 
into hard currency values and took account of the passage of time to bring their value up 
to the present through the payment of Interest. It made payments even where the issuing 
insurer had gone out of business. Independent auditors and victims’ advocates monitored 
every step of the claims process to ensure it was thorough and generous. 

In all, ICHEIC paid approximately $300 million to some 48,000 claimants, both 
beneficiaries and heirs of beneficieiries, on policies issued to Nazi victims during the 
period from 1920 to 1945. This sum does not include earlier payments on policies made 
from the 1950s to the 1980s by European insurance companies and foreign state 
compensation programs. 

Moreover, when ICHEIC completed all pending claims and closed its doors in March 
2007, the foreign insurance companies pledged to process any additional Holocaust-era 
insurance claims on the same liberal basis. They continue to fulfill that pledge today. 

Like other former ICHEIC members, the German Insurance Association (GDV), for 
instance, continues to accept claims under the same “relaxed standards of proof’ 
employed by ICHEIC. Although it has received but 217 new inquiries since the closing 



68 


of ICHEIC in March 2007, GDV’s member companies have paid out approximately 
$1,475,300 in additional compensation.* 

The current, voluntary system thus remains open and accessible to those with claims, and 
it remains free of charge. As noted above, the New York Holocaust Claims Processing 
Office, a public service supplied gratis by New York State’s Superintendent of Financial 
Services, also generously stands ready to assist claimants in pursuing their Holocaust- 
related restitution and compensation claims of whatever sort, including insurance. 

None of this progress in compensating claimants would have been possible if the foreign 
governments and companies providing these payments had believed they would be 
subject to continuing litigation in U.S. courts over Holocaust-era claims. Such litigation 
ml^t not only upset the voluntary arrangements still in place to review insurance claims, 
it might also put at risk other efforts to support improved welfare benefits for survivors, 
most notably those efforts of the Conference on Jewish Material Claims Against 
Germany, an organization recognized under German law as the negotiating body for 
survivor claims and benefits, to expand the German Government’s atmual contribution 
for homecare and other benefits. The amount pledged this year, roughly 127 million 
euros or nearly $150 million, is more than a ten percent increase over last year. The 
Federal Republic of Germany has already pledged a similar increase for next year as 
well. 

In our judgment, then, S.466 would set back, rather than advance, the cause of bringing a 
measure of justice to Holocaust survivors and other victims of the Nazi era, as well as to 
their heirs, a cause for which the United States has been in the forefront for the past 60 
years. 


' Since the GDV pays claims in both dollars and euros, this statistic is based upon combining the two at current 
rates of exchange. 
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Seckiiig Compensation for L'npaid Hoiocaust.Era Insurance Claims 
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Seeking Compensation for Unpaid Holocaust Era Insurance Claims 


Fact Sheet 

Office of the Spokesperson 

Washington, DC 
November 15, 2011 


The Department of State seeks to ensure that ail insurance policies from the HMocaust era are pad to survivors of the 
Holocaust and to the heirs of Naz vlctirrts to whom they are Are. V*i6n the InletT>ahon2ri Commission on HolocausI Era 
Insurance Claims (ICHEIC) closed Its doors In March 2007, its meerter conpanies commined to continuing to process all 
Holocaust-era claims under fCHEIC’s fiexibte evidentiary siartdards, which were lower ntan those that apply in American 
courts of taw, a comfrtlrreFti to which they adhere today 

To date this process has helped some 48.0Q0 claimants recover $300 miHion. even though most of those claimanis had no 
documents about or records of the policies for which Siey filed USms; indeed, many did not even know if a policy had been 
issued to their forebears. The Department of State, recalling the insurers' continuing comretment to process and pay such 
clairTB, wishes to rerrind Holocaust survivors and their farriBes that the opportunity stiH exists fijr them to pursue claims for 
any insurance cwiicies to which they and their heirs believe they are enUHed through these exisling avenues. 

Anyone who believes that he or she may be the beneficiary of an unpaid Hotocausl-era insurance policy should therefore 
me a claim with the insurance corrpanies listed below. iModting with European ir)sur8nce eonparties. tCHEiC has prepared 
and published a list of over 500.000 potential policyholders. This list may provide a starting point for dainants. A can be 
accessed at http://www1.yadvashem.orgipheipi. 

Claimants may also submit inquiries or claims regarding Hoiocausl-era insurance policies to the New York State Holocaust 
Claims Processing Offi« <HCPO) of the State of New York's Department of Financial Services. The HCPO wilt assist 
individuals with potential ciatrrs for unpaid insurance poiioes ar>d, when arfo where possible, work with the appropriate 
institution or company to resolve such claims. The Department of State has confirmed with Anna B. Rubin. Olteclor of 
HCPO, that she welcomes any claims and will forward them to the appropriate insurance companies. ITie HCPO wAI keep 
the State Department Informed of the progress of the ciairrs it is processing. 

This voluntary process, with evidentiary standards sensitive to the readies of the Holocaust and with a proven record of 
success, is a better and more eiTrclent way to ensure payrrent of Hoiocaust-era policies thart is liligalion. Such litigation is 
unlikely to succeed In any case because of jurisdictional issues, higher evidentiary standards in court, arfo otherwise 
unavailable legal defenses that defendants could raise in a legal proceeding 

German Insurance Association (GDV) 
hftpif/www.gdv.rte/Engllsh/lndex.htm! 

Generali Group (Hatyj 

httpi/iwww.generali.comlGenerali-SroupfSustainabiiityiHolocatist-era-insurance-progratns/ 

Holocaust Foundation for individual Insurance Claims (Netherlands} 
http;/nivww.stlcntlng-sjoa,nli 

CIVS Comrris&on for the Compensation of Victims of Spdiafion (Frar>ce) 
http;/, 'wvrw.Civs.gouv.fr/spip.php7nibriqiie 22 
Holocaust Claims Processing Office (Slate of New York) 
http;i7w ww.dfs.ny.gov/CDnsuiiter/hoiocaust/hcpoiiictex.Wm 
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June 25, 2012 


The Honorable Patrick J. Leahy, Chairman 
The Honorable Chuck Grassley, Ranking Membra- 

The United States Senate 
Committee on the Judiciary 
224 DIrksen Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Grassley, 

As the designated representative of Soci£t^ Nationale des Chemins de Per Fran^ais 
(SNCF), the French National RaUway, I respectfully request that attached statement and 
appendices be made a part of the record of the Senate Judiciary hearing entitled 
“Holocaust-Era Claims in the 21" Century" which was held on Wednesday, June 20, 
2012 at 2:30 p.m., in room S-1 1 5 of the Capitol. 

Sincerely, 


Bernard Emsellem 
Senior Vice President 
Corporate Social Responsibility 
SNCF 
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SETTING T H E RECORD STRAIGHT 
FACTUAL, INACCURACIES AT JUNE 20, 2012 
HEARING OF THE U.S. SENATE JUDICIARY COMMITTEE 


Submitted by 
Bernard Emsellem 

Senior Vice President, Corporate Social Responsibility 
SNCF 

Paris, France 


On June 20, 2012, die Senate Judiciary Committee held a hearing on, among other pieces of 
legislation, the Holocaust Rail Justice Act. Many inaccurate statements were made during that 
hearing. It is important to set the record straight regarding those inaccuracies. 

The pain and horror of the Holocaust is still alive, and it must remain so. The Holocaust is a 
disgrace in the history of mankind and still haunts us all. The memory of the Holocaust requires 
no exaggeration. It is not possible to ‘unlive’ the Holocaust, but we need not repeat it. Studying 
and sharing the history of the Holocaust helps educate younger generations against all forms of 
racism, anti-Semitism, intolerance and hatred of others. 

In 1941, Nazi Germany began to implement “the Final Solution,” and the regime’s desire to 
extaminate Jews in Europe will forever mark the world we live in. The deportations of French 
Jews began in March 1 942. As in the rest of Europe, the railways were used for transportation 
under the horrible specifications of the Nazis. Soon after France’s defeat, SNCF was placed at 
the “flill and complete disposal of the German Head of Transport” 

As a state-owned company, SNCF was requisitioned and forced to transport French Jews to 
internment camps. 

In 1942, the Germans and French Vichy government began to use SNCF to run deportation trains 
carrying French Jews to the then French-German border. Between 1942 and 1944, the Nazis 
deported one-quarter of the Jewish population in France to the death camps. It is difficult and 
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painful to imagine the horror and inhmnanity of the Holocaust. But it is our duty to do so. Of the 
75,721 individuals who were deported from France, less than 3,000 remained alive in 1945. 

To this end, SNCF is confionting its history with honesty and transparency. It is our duty not 
only to Holocaust victims of World War II, but also to hiture generations. It is the responsibility 
of each of us to protect and advance the integrity of the memory of the Holocaust. Never forget! 

To that end, this statement provides the facts regarding just a few of the key inaccurate claims 
that were made: 

1. Claim: French reparation and restitution programs for Holocaust victims are “arguably*’ no 
longer available. 

Fact: All such programs are still fully open and available. Further information about these 
programs — including how to apply today — can be accessed at the website of the Shoah 
Memorial, the largest and oldest Holocaust museian in Europe, at http://holocaust- 
compensation-france.memorialdelashoah.ore/en/index engl.html . 

A summary of these programs, including application instructions, fiom the Shoah 
Memorial’s website is presented as Appendix 1 at 
httDs://www.box.com/s/3e7a48eb3494777 1 bfa4 . 

2. Claim: The French programs are closed, or at least highly inaccessible, to Americans. 

Fact: Individuals who are otherwise eligible for the French programs can still benefit, even if 
those individuals have subsequently acquired U.S. citizenship. 

For heirs, the French reparations program for orphans covers any French or foreign citizen at 
the time, who lost one or both parents in a camp in France or during deportation, or were 
assassinated, who was not more than 2 1 years old when the parent was arrested. 

3. Claim: The French reparations and restitution programs “cannot” purport to cover activities 
SNCF engaged in during World War II. 

Fact: This is inaccurate. These programs were created by the French government on behalf 
of France, i.e. the people of France and all French entities, whatever the circumstances. 

The European Court of Human Rights has ruled with respect to France reparations programs: 
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“[T]he measures implemented by the State in order to compensate the losses suffered are 
not limited to financial compensation only, but that the French State has taken other 
solemn measures, both normative and political, aimed at acknowledging its role in the 
deportations and in the losses suffered by the petitioners. 

The Court is conscious of the immensity of the loss suffered hy the petitioners on account 
of the deportations and of the atrocities committed against their parents. However, it 
finds, as the domestic courts have done, that the series of measures set up by France 
include the moral damage which they suffered.” 

In the U.S., the Southern District of New Yoric in Freund v. the Republic of France 120081 
similarly found the French reparations program to be adequate and appropriate, again 
specifically taking into account the actions of SNCF, among others. 


4. Claim: SNCF was an independent corporation during World War II. 

Fact: This is not true. SNCF was manifestly an iitatrumentality of the French State. It was 
51% owned by the French Government, with the French Government appointing the 
President and all members of SNCF’s governing board. 

U.S. courts have ruled that SNCF is an instrumentality of the French State. 

5. Claim; In a Toulouse case, SNCF argued it was a private entity, but then argued it was a 
state entity in U.S. courts. 

Fact: This is wrong. SNCF has always argued it is a state entity, including in the Toulouse 
case. The issue in the Toulouse case was whether SNCF, in carrying out the deportations, 
was acting for the benefit of the French people - or acting under the compulsion of the Vichy 
State and the Nazi regime. In other words, the issue was not the nature of SNCF as an entity. 
but rather the nature of the activity . 

The court found that SNCF was acting under the compulsion of the Vichy and Nazi regimes. 
In other words, the case supports the fact that SNCF possessed no autonomy to resist Vichy 
and Nazi control, and vras therefore not acting for the benefit of the French people. 

6. Claim: SNCF willingly cooperated with the Nazis in the deportations. 

Fact: This is not true. When the Germans invaded France, the June 22, 1940 Armistice 
Agreement between Germany and Vichy in Article 13 stated baldly that all French railways 
“are placed at the full and entire disposal of the German transport chief’. The deportations - 
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and their conditions - were mandated by very specific German order. On June 26, 1942, 
Nazi SS Office Theodor Dannecker, working under Adolf Eichmann, issued specific and 
detailed orders requiring that freight cars be used and specifying how many prisoners each 
convoy would carry, edicts that mandated overcrowded fi'eight cars. Failure to comply 
meant severe punishment. An order fi-om Colonel Werner Goeritz read: “All SNCF civil 
servants, staff and workers ate therefore subject to German laws of war ... In almost every 
case they stipulate the death penalty or forced labor for a fixed sentence for life. . . 
[Violations] can give rise to application of the severe penalties indicated above, of which not 
only the person in question but members of their family in particular would suffer.” 
Contemporaneous historical documents supporting these facts are presented as Appendix 2 in 
the full submission at https://www.box.eom/s/3e7a48eb3494777 1 bfa4 . 

In feet, some 2,000 SNCF employees were executed. Over 800 were executed by firing 
squad or beheading, and the others were killed in deportations. 


7. Claim: The Toulouse Invoice (Submitted for the record by Mr. Leo BrethoHz) proves that 
these were willful business transactions. 

Fact: The “Toulouse Invoice” placed in this record is mistranslated and has not been 
authenticated. 

Mr. Leo Bretholz placed the document into the hearing record and represented it to be an 
“invoice” from SNCF for the operation of deportation trains. This particular document has 
been offered several times on this issue, but has never been authenticated, never admitted 
into evidence by US courts, and the version in the record includes several critical and 
deceptive mistranslations. 

The English translation attached to the French version of this document placed in the hearing 
record omits critical text that actually demonstrates that SNCF was acting under forced 
requisition by the Vichy regime. The first paragraph in the translation submitted by Mr. 
Bretholz omits a phrase clearly legible in the French version of the document indicating that 
SNCF was acting under requisition order. The word “requisition” in the original French 
document is omitted from the proffered translation. A full and true translation of the first 
paragraph would read: 


‘To the Prefect, 

I have the honor of sending to you enclosed, with the requisitions in support thereof, a 
report in duplicate for an amount totaling 210,385.90 concerning the transports carried 
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out for your department during the first quarter of 1944.” [Omitted text fiom the 
translation in this record is in bold italics] 
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The addition of the phrase ‘Vith the requisitions in snpport thereof...” changes the entire 
meaning of what this document purports to be. Rather than a commercial invoice, the very 
first paragraph of this document reflects the actual Vichy and Nazi control of SNCF during 
the Nazi occupation: The Nazis occupied Fiance, France owned SNCF, the Nazis demanded 
that the railroads be put at their disposition. (The two marirs are added to assist the reader.) 

In fact it appears, through another omission in the translations, that the requisition orders in 
question, amounted to 159 attachments, as stated in the margin at left: “159 attachments.” 
The requisition attachments were not submitted, nor were the references to these requisition 
orders even translated. This document lacks any credibility. 

Moreover, to the best of our knowledge at SNCF, there is no evidence that this document 
exists other than as an Internet document. The version put in the hearing record is partially 
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illegible and includes a number of hand-written comments and other marks not translated in 
Mr. Betholz’s submission and obviously made long after the invoice was supposedly created. 
An original has never been produced making it difBcult or impossible to authenticate, fully 
translate, or place in the context. It would almost certainly not be accepted as evidence by a 
U.S. court. 

Still, a true translation of even this document demonstrates that the deportation trains were 
operated under requisition by Vichy government and/or German occupation forces in France, 
not provided voluntarily by SNCF. During German occupation, SNCF had no practical 
ability to resist the requisitions of German forces or the directions of the Vichy regime. 

The importance of maneuverability is discussed by noted Holocaust historian Professor 
Michael Marrus in a recent article published by Yad Vashem in Jerusalem: “The crucial 
question ...concerned the railway company’s ‘margin of maneuver,’ its capacity for 
independent actioiL ... ‘One can scarcely speak any longer... of a real margin of maneuver 
for the SNCF after April and a fortiori November 1942, so true is it that every important 
question, even technical, relating to relations with the occupation authorities now operated at 
the level of the minister, or even the head of government, in order to fit into the policy of 
state-level collaboration. . . .’ Referring to what he calls the ‘double subordination of the 
SNCF,’ Margairaz’s conclusion was clear; the margin of maneuver was weak fi'om the 
summerof 1940, and became virtually nonexistent... after November 1942... Vichy had 
defined this system and Vichy alone had the capacity to do something about it. 
Responsibility, in brief, most properly belongs with the French state, and not with the 
SNCF.” 

A full discussion of this point and others by Professor Marrus can be found in Appendix 3 in 
the full presentation of this submission at https://www.box.eom/s/3e7a48eb34947771bfa4 . 

Professor Marrus is the University of Toronto’s Chancellor Rose and Ray Wolfe Professor 
Emeritus of Holocaust, and the author of six books on the Holocaust: Viefy France and the 
Jews (1981), with Robert O. Paxton of Columbia University, New York City; The Unwanted: 
European Refugees in the Twentieth Century {KiS); The Holocaust in History (1987); and 
The Nuremberg War Crimes Trial 1945-46: A Documentary History (1997). 


8. A number of other prominent historians and members of the French Jewish community agree 
that SNCF trains were requisitioned - forced to act — by the Germans during WW II rather 
than entering into voluntary business transactions: 

• “SNCF was requisitioned It could not escape from that force. It cotdd not hide its 
trains any sooner than it could hide its railroad tracks or its workers. ” 
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Serge Klarsfeld, internationally recognized Nazi hunter and attorney for Shoah 
victims, France 2 television, Nov. 12, 2010 

(A statement from Mr. Klarsfeld follows, entitled; Analysis of Statements Made During the 
June 20, 2012 Hearing of the U.S. Senate Judiciary Committee, is attached.) 

• "It is my feeling that... it would he better to abstain from any court procedures rather 
than hold SNCF responsible given the political context of the era. ” 

Grand Rabbi of France Joseph Haim Sitruk in an interview with the French 
Jewish radio program Radio J, and quoted in AFP wire service on March 27, 2007 


• "During the war, SNCF was requisitioned by the Germans. But the plaintiffs give the 
impression that the company enjoyed complete autonomy. This is ridiculous. The 
Occupation was not just some secondary problem as some people seem to believe 
today" 

Henry Rousso, Holocaust Historian, author, and senior researcher at the French 
National Center for Scientific Research, in interview published June 8, 2006 in 
French publication La Croix 


• "SNCF is the wrong target. This entity was requisitioned and it trains placed at the 
disposition of the Germans. ” 

Annette Wieviorka - Shoah Historian, from an interview in “France Today,” 
Aug 31, 2006 


• "We consider that SNCF was under control of the State and that the State was under 
the control of the Nazi state... the responsibility of the French state was already 
recognized by the President of the Republic in 1995. ” 

Then-Secretary General of the CRIF (Representative Counsel of the Jewish 
Institutions of France) quoted in AFP wire service on March 27, 2007 


Additional reference materials for the record ate presented as Appendices 4 through 7 in the full 
^bmission at https://wvyw.box.eom/s/3e7a48eb34947771bfa4 . 
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As debate continues on this legislation, it is important that it be conducted with a true 
appreciation of the facts. The French government has established substantial and longstanding 
reparation and restitution programs to address the injustices of the entire French State, its 
entities, and its people during that era. These programs have stood the test of time and the 
scrutiny of French, European and U.S. courts. This legislation risks supplanting these well- 
established programs, creating inequities and substituting the U.S. Courts over established 
French programs. Any bill that endangers the reciprocity of state immunities should be argued 
on facts, not misrepresentation. 


Statement of Bernard Emsellem, SNCF, Paris, June 25, 2012 
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Les Fils et Filles des Deportes Juifs de France 

Militants de la Memoire 

F.F.DJ.F. 

Association ligie par la Loi de 1901 

32, rue La Bo6tie — 75008 Paris 

President : Me Serge Klarsfeld 

T4Uphone : 01 45 61 18 78 /Fax 01 45 63 95 58 E-Mail : Klarsfeld.ffdjf@wanadoo.fr 


June 26, 2012 


Hie Honc^le Patrick J. L^y, Chainnan 
The Honorable Chuck Graasley, Ranking Member 

Hie United SWes Senate 
Committee on ttie Judiciary 
224 Dirksen Senate Office Building 
Washington, DC 20510 


Dear Senators Leahy and Qrassley, 

As President of the association "Sons and Dau^ters of deported Frendi Jews", 

1 respect&lty request that attached statement be made apart of the record of the Senate 
Judiciaiy bearing entitled “Holocaust'-Era Claims in the 2 1* Century” which was held on 
Wednesday, June 20, 2012 at 2:30 p.m., m room S>1 IS of die C^itol. 

Sincerely, 

Sage Klarsfeld 


Preadoit 
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ANALYSIS OF STATEMENTS 
MADE DURING THE JUNE 20, 2012 HEARING 
OF THE U.S. SENATE COMMITTEE OF THE JUDICIARY 


Submitted by 
Serge Klarsfeld 
President 

Association "Sons and Daughters of deported French Jews" 
Paris, France 
June 26, 2012 


In his opening statement before the Committee on the Judidary last Jime 20th, Senator Chuck 
Schumer of the state of New York said: 

"It has been important to hold accountable the perpetrators of this terrible crime (the Holocaust). It is also our 
moral ohhgstion to make sure that those mho mere murdered are not for^tten... It is also important to pfve 
Holocaust surmors some means ofmell being" 


I am president of the association "Sons and Dau^tets of deported French Jews”. Those 
responsible for deporting French Jews were tried and sentenced in particulat due to the action of 
the association “Fils et Filles des Depott& Juifs de France” (Sons and Daughters of deported 
French Jews): the Lischka, Hagen, Heinrichsohn cases, (Cologne 1980) the Leguay and Bousquet 
case, die trials against Paul Touvier (1994) and Maurice Papon (199^. 

Otter the last thirty years, the ‘Tils et FiUes des Deport^s Juifs de France” have prized the troth 
above aU else. They have reconstructed the public records for every deportee and established the 
final number of deportees at 75,721 whereas until 1978 the official French statistics gave the 
figure as one hundred thousand and the German official statistics fifty to sixty five thousand; 
they have demonstrated and explained the decisive role of the French population and the detgy 
in saving Jewish families. The Sons and Daughters are opposed to put on trial the SNCF which 
never acted on criminal basis but xvas obligated by German and Vichy authorities to cooperate 
for military and civil trains on French territory. 

We have obtained reparations fiom the French government a life indemnity for orphans firom 
Jews deported fi:om France (more than a billion Euros already paid), a possibility for each who 
has material claim to bring that claim before a Commission (CIVS (mote than 500 millions Euros 
already paid) and to obtain compensation and the creation of the Foundation for the Memory of 
the Shoah with a capital of 500 millions Euros. All that since 2000. 


1 
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As to the SNCF role in the deportation of the Jews from France, several things were said last 
June 20th which were contrary to historical evidence. 

• Senator Chuck Schumer said that the SNCF entered into an agreement with the German 
government 

• Mr. Bretholz said that "the train to Auschwitz was owned and operated hy SNCF" . 

• Mr. Bretholz said "SNCF was paid to transport innocent victims ultimately to Auschwitz" 
and to prove this he suhmitted an invoice. 

• Mr. Bretholz said: "SNCF willingly collaborated with the Nazis. Had the company 
resisted even to a small degree many lives would have been saved". 


The SNCF was requisitioned for each transfer of Jewish internees, as were many 
individuals and companies from which the Prefect requisitioned vehicles, buses or the 
convoys requited for transferring attested Jews to departmental or regional camps, before 
leaving for IJrancy in goods wagons as, for example, was the case during the summer of 
1942 for 10,000 Jews from the free zone, or in passenger wagons as was most often the 
case in 1943 and 1944 for transporting Jews. 

Requisition implies that the authority undertaking the operation, the Ministry of the 
Interior or the Prefect, pays compensation. A requisition order was an act of state 
authority from which the SNCF, the wagons, locomotive, drivers and mechanics could 
not escape. 


Were the deportation trains French or German? 


A memo dated 28 July 1942 from Rothke, responsible for Jewish Affairs in the Gestapo 
from July 1942 to August 1944 gives us the answer: 


“...13 convys of Jen's will have to leave in Augest 1942. As the Webrmaeht Department ofDransport 
conjirmed yesterday, the rolling stock is available and readg to leave for all trains in the month ofAugtst; 
the evacuation can continue to be carried out using German goods wagons as has been the tea until aeSi 
After having consulted the Wehrmacht Department of Transport I let Legui^ know that the trains 
carrying Jews should first be directed to Drang ftt u impossible to move away from the precise transport 
plan ^ed between the R^HA and the Reich Ministry (f Transport). It is necessary to make the Jews 
from the unoccupied pone chanff trains because the Jews bm. & kote ftSM. Drang in. th German goods 


According to the October 1940 WVD memorandum. BA — MA: RW 18/13: 


‘The wagons should be ordered Ig the sender from the appropriate SNCF department. . . The SNCF 
will make the necessary equipment available. For transport leamng France, in the first instance wagrns 
from destination countries are used in accordance with the international regulations for the reciprocal use of 
wagms. If the wagons available are not enough, the SNCF will use its own. ” 


■> 
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In the numerous documents exchanged between the Gestapo’s Jewish Affairs 
Department in Berlin (Eichmann) and the Jewish Affairs Department in Paris, in 
neither Berlin not Paris is there ever any quesdon of the SNCF. It is always the 
Reich’s Ministry of Transport that makes the trains for deporting Jews available to 
the Gestapo in Paris. 

As for example in this letter from Rothke dated 22 October 1943 to the 
Hauptverkehrdirektion CDJC XLIX — 540: 

28 October 1943, a transport of Jews aill be sent to Auscbwits(Jrrm the station in Bobigny. The 
Reich Central Securi^ Office (RSHA) will contact the Reich Ministry of Transport about providing 
wagons. Please make dsis transport up with 23 goods wagons and 3 passenger carriaffs (one second class) 
so that thy are ready on 27 October 1943 at 3pm to ffve time for cleaning and strengthening the 
wagons. ” 

None of the surviving deportees that have related their departure have made any 
accusations against the SNCF or the railway workers. They were not responsible for 
embarkation either for transfers or for deportation. For transfers it was the gendarmes, 
the anti-riot police or the municipal police; for deportations it was the SS, soldiers or the 
German police in the escort. 

Raoul Merlin, at the time the 1“ class sub-station master at Compiegne, recounted the 
foUowing (28 Match 1966 AN: 72 AJ 498): 

"Several days bfore the depart, the date was never ffven to us in advance, we received, empty covered 
wagons from diffierent places among which we had to choose those best suited to these transports, based on 
the German raiiwqy worker’s instructions. Thy systematically made us eliminate any vehicles with the 
least problem and in particular those with loose planks on the floor, the sides or the butts. . . After being 
marshalled, the train, usually made upof20 to 25 wagsns, was placed in two groups on rails IV and 
VI. . . Obviously the deployment of police prevented ary atterrrpts to intervene and that is why we could 
only watch impotentty the departure of those unfortunate people. Some German railwcty workers were 
themselves distressed”. 

To maintain that searching the deportees was a task that fell to SNCF agents is false. 
Rothke’s memo, quoted below, is clear: 

‘In addition all Jews should ts. subjected ^ a careful hoeh search. Until now the French anti-Jewish police 
have carried out tffii inspection, which in many cases demonstrated that, despite a formal ban, Jews have 
still tried to take prohibited objects with them. It is therefore even more necessary that these Jews cominp 
ffiom the unoccupied gone are suljected to this inspection bfore departure. ” 


In the accounts given by survivors, the railway workers ate depicted as having given 
themselves the task of passing on deportees’ messages. Messages did in fact reach the 
families in some unknown way, collected on the tracks and delivered by the railway 
workers to their recipients. Sometimes too, railway workers managed to intervene and 
save deportees (Rozan). This was the case for the chUdten in IHle on 12 September 1942. 



83 


In August 1944, railway workers managed to avoid making the last laige train that could 
have left the camp available to SS Captain Brunner, the Drancy camp commandant 
Those liberated were well aware of it and many years later expressed their gratitude to 
those who in the exceptional circumstances at the end of the occupation managed to 
achieve something that was impossible when the German power was at its strongest Can 
we reproach these railway workers for never having sabotaged the lines? Had they done 
so, they would have tun the risk of disaster and if lives were to be deliberately sacrificed 
to save others, they would have had to have been absolutely certain that death awaited the 
deported Jews at the terminus. French railway workers never crossed the Franco-German 
border. . . 


PAYMENT 

The SNCF was not paid by the Germans for deportation. Already on 15 June 1942 in 
Berlin when it was decided by the Reich Central Security Office to deport French Jews, it 
was understood that, “the French state will the costs of deportation", which is furthermore 

confirmed by the invoice sent for convoy no. 68 on 10 February 1944. This invoice 
concerns the special train (JudensondemEug) of Jews leaving from Bobigny-Auschwitz on 
10 February 1944 and for the French section of the journey of 336 kilometres is 
addressed by the German travel agency, Mitteleuropaisches Reisebiiro (MER), to the 
Gestapo Jewish Affairs Department in Paris on the basis of the number of wagons X 18 
fiancs per kUomette X 336 kilometres. The payment was to be made to the order of MER 
at the ReichKreditKasse in Paris. For the German section of the journey, the Reich 
Central Security Office paid the MER into its account in Vienna. 

According to the historian Raul Hilberg: 

'For the Germans the increasing number of deportaHons created a probkm of a d^erent kind: 
transporting so many Jews was giing to cost a ffeat deal The financial division of the ^ichsbahn made a 
store. A direcPve dated 14 July 1942 authorised- in the case of the special trains for Auschwitojhm 
Holland, Belgum and France - the application of a gvup tariff, that is baf the cost of a normal joumy 
in third class for the distances covered on the Reich’s territory, invoicing and pcyment being the 
responsibility of the official travel office (Mitteleuropaisches Reiseburo). The costs were nevertheless 
considerable. 

On 17 August 1942, the budfft specialist in the Security Police at the RSHA, Doctor Siegsrt, wrote to 
the Mirustry of Finance that eighteen trains leaving France for Auschwito^ had cost 76,000 Reichsmarks 
up to the German border and 439,000 from the border to Auschisdte^ The possibility of creating a camp 
in the west of Germany was being looked at in order to reduce these costs. In the meantime, the rmbtoty 
command in France stated that it was prepared to finance the transport to the border. , A 

For the second convoy on 5 June 1942, the WVD sent a copy of the schedule directive to 
the MER Paris office. 

“Costs for the special train will he paid ly the military command in France. Inmice in accordance with 
directive 1 5 Tpsg 268 of 26 June 1941. Special train ordered ly: the representative of the Chiff of the 
SIPO and SD for the miUtary command in France (BdS), Paris 31 bis Av. Foch”. (3 June 1942, GG, 
SBIV,T.VI,p21) 
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In a letter from the SS Reichsfiihrer and the German Chief of Police dated 17 August 
1942, signed Dr Siegert, the following information was reported to the Ministry of 
Finance with a request for a decision: 

“As part of the final solution to the Jemsh question and in order to protect the occupation troops in 
French occupied territory, Jem are conAnuallf being transported to the Feich. . . the miUtary command in 
France has affeed to provide the SIPO and SD commands in Paris, as part of advances on operating 
costs, with the means to cover the transport costs as far as the Peich border. Costs resultingfiom the 
evacuation of French Jews within the Peich are currently paid in advance ly the SIPO in the Peich so 
that the evacuation is not interrupted. I would Ukeyou to decide which expenses should be chared to the 
extraordinary budget imd which costs will be paid as occupation costs” (letter S II C 1 Nr. 869/42- 
238-10 from Dr Siegert of the RFSS to the Minister of Finance dated 17 August 1942. 

BA; R2/12158, p 74 and 75 

The answer from the Ministry of Finance dated 28 September 1942, signed KaHenbach, is 
as follows: 

"The transport and accommodation costs resultingfrom the evacuation of French Jews to German tirritory 
should be charged as external occupation costs. Thy should he entered in the accounts in the extraordinary 
hudfft of the SIPO and paid with the operatingfunds made available to it by the Ministry. Any French 
francs that may be necessary should he procured from the Franco-German clearing house, ’’(letter J 7130- 
25 from theMirtisiry of Finance to the SS Pdchsfuhrer dated 28 September 1942 BA: P2/ 12158 p 
80 and 81) 

According to Jochen Guckes, author of a study on “the role of the railways in the 
deportation of French Jews”; 

“Ail the costs of deporting French Jews were entered in the accounts in the extraordinary budget of the 
SIPO. The cost of the section of the journey within Frartce was advanced ly the military command and 
finally financed ly the occupation costs paid ly France (the same emptied to the German police force 
accomparying the deportation convoys in France). The German section of the joumy was covered in full 
ly the SIPO bud^t Frarux therfore paid indirectly, through the occrepation charts, for the deportation of 
French Jews on its orvn territoy. ” 

The SNCF was given compensation for internal transport but the example given by the 
plaintiffs of the Noe camp is false: it was a jjayment concerning the first quarter of the 
year 1944 and during the first quarter no Jew interned at Noe was transferred to Drancy 
directly or via Toulouse. It is made clear in the register of entries to Drancy and the date 
of transfers from Toulouse to Drancy. 

The SNCF is accused of making a profit from the deportation. If that were the case, it 
would be natural, indeed legitimate, for the SNCF to return this profit However, there 
was no profit Take the example, put forward during the Papon court case, of the taxi 
driver who was requisitioned in August 1942 to take children to the prefecture and who 
sent the invoice to the Jewish Affairs Department He had been requisitioned but the bill 
honoured by the Prefecture only takes account of the cost of petrol and the depreciation 
of the vehicle for a journey of XXX kilometres. The bill also takes account of the time 



85 


spent by the driver in taking the children that were to be transferred to Drancy as part of 
the convoy on 26 August 1942; he therefore made a profit. Should he be pursued for 
crimes against humanity and should his legal successors compensate the legal successors 
of the children for the prejudice suffered as a result of the loss? 


In October 1943 the poet Isaac Katznelson described the role of the deportation trains in 
a superb piece of work. The Song of the Murdered Jevish Teopk, written when his wife and two 
of his sons had just been deported from Warsaw to the gas chambers of Treblinka and 
where he and his last son would end their days in the same way some time afterwards; 

. . The tt)ag)ns are there, again, kfiyesterdc^ evening and back todcy, thy are there, there again on the 
plaform . . . Empty ivagons,jou were full and now you are empty again. Where didyou ridyoursetf of 
your Jews? What happened to them? There were 10,000, counted and regfstered, and here you are back 
again. Oh tell me, teU me empty wagons where have you been? You come from the other world - 1 know it 
cannot be far. Barely yesterdity you left fulty loaded and todtyyou are already back. Wlty so mtich haste, 
waff ns?. . . Tell me, oh waff ns, where are you taking our peopk, these Jews kd to their deaths? It is not 
yourfault,you are loaded up, you cm told “ff ”,you are sent away full and brought hack empty. Waff ns 
retumingfrrom the other world, speak! Scry one word, make your wheels speak, that I, that 1 mourn. ” 


R 
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Serge Klarsfeld 


Paris 
( 1935 - ) 


Sei^e Klarsfeld, author and attorney, has published a dozen books on the fete of French 
Jewry during World War II and has been active in bringing Nazi and Vichy officials to 
trial for the crimes they committed. He is president of the organization. Sons and 
Daughters of the Jewish Deportees of France. 

He was Serge Klarsfeld, a Romanian Jew, bom in Bucharest in 1935, spent the war years 
in France. In 1943, the SS in Nice arrested his father during a roundup ordered by Alois 
Brunner, and he was deported to the Auschwitz concentration camp, where he was killed. 
Young Serge was cared for in a home for Jewish children operated by the OSE (Oeuvre 
de Secours aux Enfents) organization; his mother and sister also survived the war in 
Vichy France, helped by the underground French Resistance. 

Serge Klarsfeld is Graduate of Superior Studies in History at the Sorbonne. He also is 
Gr^uate of the Institute of Politi^ Science of Paris and Docteur es Lettres and lawyer 
at the Court of Appeal of Paris. He is one of the foremost historians on the fate of the 
Jews in France during the Second World War. 

He has worked on many legal cases against several Nazi criminals that operated in 
France, namely Lischka, Barbie, and Brunner. He led and initiated the Bousquet, Leguay, 
Papon, and Touvier cases. He revealed to the French public the crimes of Vichy and is 
seen as the inspiration of President Jacques Chirac's declaration that officially recognizes 
the responsibility of France during World War H. 

Klarsfeld has been arrested in Germany and Syria in his attempts to get Bruimer 
extricated. He went to Tehran in 1979 to protest against the executions of the Lebanese 
Jews and he protested against Karazdic and Mladic in the Serb Republic of Bosnia in 
1996. 

Klarsfeld is an officer of the Fondation pour la Memoire de la Shoah. 

On July 7, 2010, Serge Klarsfeld was awarded the title of Commandeur de la Ldgion 
d'Hormeur by Prime Minister Franfois Fillon. 


Klarsfeld and his wife, Beate, make their home in Paris. 
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STATEMENT OF RENEE FIRESTONE 
UNITED STATES SENATE COMMITTEE ON THE JUDICIARY 
HOLOCAUST ERA CLAIMS IN THE 21®^ CENTURY 

June 20, 2012 

My name is Renee Firestone. I was bom in Uzhorod, Czechoslovakia. At the 
tender age of 20, 1 was imprisoned for 13 months in the infamous death camp known as 
Auschwitz/Birkenau during the last years of World War 11. My entire family was 
murdered, except for my father Morris, who died of tuberculosis shortly after liberation, 
and my brother Frank, who was a partisan. 

Following liberation in 1945, I was reunited with my brother and my soon-to-be 
husband Bernard. I settled in Prague, Czechoslovakia, where I was able to complete my 
education in the Prague School of Commercial Arts. In 1948, I emigrated to the United 
States with Bernard and my infant daughter, Klara. I settled in Los Angeles, where I 
pursued my love of fashion, and was fortunate to work hard and enjoy a fulfilling career 
as a fashion designer. 

Of course, the devastating losses I experienced are with me every single day of 
my life. Because of what we experienced, I have devoted thousands and thousands of 
hours of my personal time to educating adults and students of all ages and all walks of 
life, throughout the U.S. and Europe, about my experiences as a Holocaust survivor. I 
have spoken at workshops and conferences, and have been interviewed in the media 
countless times regarding the Holocaust and its contemporary implications. 

Because of the trauma I experienced, in the 1 990s when everyone started talking 
about restitution of looted assets, I was naturally anxious to locate any remnant possible 
that would allow me to have a record of what my parents had been able to create and 
build before the onslaught of the Nazis. Unfortunately, the promises fell criminally short 
of what I and other survivors hoped for, and deserved. 

The Search for Family Insurance Policies 

My father was a very responsible man, with a business and real property in order 
to provide our family with an upper middle class standard of living in pre-war 
Czechoslovakia (annexed by Hungary in 1938). I am certain he had insurance because 
my first cousin Fred Jackson (aka Ference Jakubowitz, the son of my father’s sister) was 
the very first person to have a claim approved and paid by ICHEIC under his parents’ 
policy. Since my father was the one who advised the entire family, why would his 
sister’s family have had a policy but not my father? However, when I filed my claim, 
after all the fanfare, the Commission (ICHEIC) informed me that his name was not on 
any of the lists. This is difficult for me to accept, but since it is well-known that the lists 
produced by Generali and the other insurance companies were incomplete, I wonder why 
the U.S. government has neither demanded a lull accounting, nor allowed the states to 
require it. 
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My experience is similar to that of my late friend Si Frumkin, a survivor and giant 
in the history of human rights. Si was speaking for all survivors when he exposed the 
hypocrisy and disrespect that Congress, arrogant Jewish groups, and the Executive 
Branch of our government have shown in allowing the insurers to inherit the funds that 
should have been paid to victims’ families decades ago. He wrote: 

I am angry. Angry with the SOBs in Germany. With our ovra SOBs in 
Washington. With the SOBs running the Jewish organizations that 
presume to speak and negotiate for me and others like me. With the 
criminals who run European insurance companies that stole hundreds of 
millions of dollars from people who died prematurely in gas chambersr 
and then hired stooges to make sure it’s not given back. 

I am a law-abiding American citizen. I pay my taxes and my traffic 
tickets. I vote. I have served on a jury. I fly my flag on national holidays. 

In return, I expect my government to fulfill its constitutional obligations to 
me. One of them is my right to a trial by a jury of my peers. This has been 
denied me because, apparently, my government prefers to defend and 
uphold the rights of giant German corporations. 

* * * 

So far, Generali has been able to keep the money it stole. It, too, has the 
cooperation of the U.S. government and its judiciary in acknowledging 
ICHEIC — created, financed, and controlled by the insurance SOBs — as 
the only legitimate body to rule, decide, and control Holocaust-era 
insurance claims. 

Still, I want to see those lists. I am sure that my father’s name appears on 
one of them. I am also sure that tens of thousands of other Jews whose 
parents or grandparents perished will find the names of their relatives. 

Hitler took away my father’s name and gave him a number. The insurance 
companies took it away again by pretending that he never existed. I want 
them to acknowledge that he lived, that he died, and that the way he died 
matters to his son and to the grandchildren he never knew. 

Si Frumkin, “Why Don’t Those SOB’s Give Me My Money,” Reform Judaism 
Magazine, Spring 2008, http://reformiudaisnunag.org/Articles/index.cfm?id=1315 . 

We survivors have been stymied with an unremitting series of distortions, 
rationalizations, and outright lies and misstatements by the opponents of S. 466 and its 
House counterpart, HR 890. Regrettably, these have been disseminated by institutions 
survivors once respected, including the American government and so-called Jewish 
“defense” organizations. 
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The most blatant falsehood repeated by our adversaries is that this legislation 
would undermine promises the U.S. government made to insurance companies that if 
they participated in ICHEIC they would never be subjected to litigation in U.S. courts. 
This is not true, and survivors know it, and we deeply resent the “big lie” campaign of the 
State Department, the Justice Department, the insurance companies, and the non-survivor 
groups like the Anti Defamation League, the American Jewish Committee, B’nai B’rith, 
the Claims Conference, and the World Jewish Congress, Stuart Eizenstat (in his 
conflicting roles as a Claims Conference official and State Department special advisor) 
and others who have profited and benefited from ICHEIC. 

But what these groups are not, and what Eizenstat is not, are representatives of, 
nor advocates for Holocaust survivors. They are the defenders of a status quo that has 
stripped Holocaust survivors of our rights, of our dignity, and of our family legacies. 
They have presided over a restitution enterprise that has allowed insurance companies to 
retain 97% of the money they owe to Jewish families, conservatively estimated at over 
$20 billion, and that has allowed half of all Holocaust survivors in this country to live in 
or near poverty, without the resources for the health and dignity we deserve. These 
groups and individuals have no standing to interfere with or oppose what Holocaust 
survivors want for ourselves, and they certainly should not be allowed to propagate lies in 
the service of this corrupt status quo. 

This statement will address some of the falsehoods and misconceptions being 
disseminated by the insurance companies and their supporters in the Administration and 
among a small number of non-Holocaust survivor Jewish organizations. It encompasses 
the consensus view of the Executive Committee of the Holocaust Survivors Foundation 
USA (HSF), on which I serve. I have also attached certain exhibits which I wish to have 
included in the Hearing Record. More information can be found at the HSF website, 
www.hsf-usa.org . 


ICHEIC History 

The International Commission for Holocaust Era Insurance Claims (ICHEIC) was 
the creation of the insurance industry, not state regulators as the legislation opponents 
contend. The companies instigated ICHEIC because of state laws passed after several 
insurance regulators held hearings that yielded damning evidence that the insurers had 
denied Holocaust victims’ insurance claims with outrageous demands such as requiring 
death certificates or original policies. These statutes required the companies to disclose 
their customer names, and to give survivors and heirs a 10-year period of time to bring 
cases in state courts without regard to statutes of limitations. 

According to Federal Judge Michael Mukasey: “ICHEIC is entirely a creature of 
the six founding insurance companies that formed the Commission, it is in a sense the 
company store. . . . The concern that defendants could use their financial leverage to 
influence the ICHEIC process is not merely theoretical. . . . ICHEIC ’s decision-making 
processes are and can be controlled by the defendants in this case.” 
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When ICHEIC began in 1998, it was set up to exclude survivors and heirs, i.e. 
actual claimants and their chosen representatives, from the decision making process. 
The insurers had full memhership, hut we, the victims whose families were cheated, had 
no seat at the table. This remained the case throughout ICHEIC ’s nine tumultuous years 
of existence. 

There were three “Jewish” entities on ICHEIC - the Claims Conference, the 
World Jewish Restitution Organization, and the State of Israel. The American Jewish 
Committee was an “observer.” However, these are not survivor groups and they have no 
moral or legal authority to negotiate for those of us whose families purchased insurance. 

It is tme that several state insurance regulators joined ICHEIC. They supported a 
process to help resolve claims on a voluntary basis — if the claimant was satisfied with 
what was offered. Many individuals did accept ICHIEC offers despite the lower-than- 
economic values that were agreed to by the Commission. That was the people’s choices 
and I would not criticize any survivor, especially one who was elderly and in need of the 
funds, for making that decision. 

But the insurance regulators and others on ICHEIC always understood that 
participating claimants retained their customary rights under State law if they were not 
satisfied with the process. Among these was Florida Insurance Commissioner - now U.S. 
Senator - Bill Nelson, who spelled out his condition that state laws remained in place, 
and California Insurance Commissioner John Garamendi, who fought the insurers all the 
way to the U.S. Supreme Court to uphold the California laws protecting survivors’ rights. 

Available ICHEIC materials confirm that everyone understood that a company 
would not, solely by virtue of participation on ICHEIC, be immune from lawsuits. The 
ICHEIC minutes indicate that phrases like “exclusive remedy” and “safe haven” meant 
that if a company paid a claimant through ICHEIC, it should not be vulnerable to a 
possible double payment if the claimant who accepted an offer later brought an action in 
court. However, the proposal that the claimant would sign a declaration that he or she 
was entering into an exclusive remedy at the beginning of the claims process was 
rejected: 


Mr. Levin [the New York State Superintendent of Insurance] said 
that it had never been intended that, once a claimant had entered the 
process, he would have to forego any other available remedy. . . . Mr. 

Levin does not believe that the companies have bad intent, but he feels 
their view is a distortion of what was intended by the individuals who 
were involved in the creation of the MOU. Mr. Pomeroy, as the chairman 
of the task forced that worked on the MOU, concurred with this view. 

Minutes of the Meeting of International Commission on Holocaust Era Insurance Claims 
Thistle Mount Royal Hotel, March 2-3, 1999, at 9-10 (emphasis supplied). 
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Unfortunately, due to the court decisions that relied on the government’s 
misleading submissions, the original premise that ICHEIC was voluntary has been 
perverted and we have now been stripped of our legal rights. Today, Senator Nelson, 
one of the original ICHEIC insurance commissioner-members, is a prime sponsor of S. 
466, and Congressman Garamendi has co-sponsored and testified twice to support the 
House counterpart, HR 890. 

ICHEIC Was Not A Fair Forum For Holocaust Survivors and Heirs 

Given ICHEIC’s history, its defenders’ current plea that the process deserves so 
much deference that it he allowed to supplant Holocaust survivors’ constitutional rights is 
outrageous. Not only were there a number -of Congressional hearings between 2000 and 
2003 describing the failures of the ICHEIC process, but it operated in secret and 
consistently refused to comply with Congressional mandates to disclose information 
about its claims processes, and paid less than 3% of the amount owed to Holocaust 
victims. Yet today people claiming good faith say this deeply flawed process should he 
regarded as a substitute for all Holocaust survivors’ legal rights. For shame. 

ICHEIC Operated In Secret. Avoided Congressional Reporting Requirements, and 
Destroyed and Sealed Records When It Closed. 

ICHEIC was chartered under Swiss law and headquartered in London to avoid 
American public record laws and court subpoenas. It was funded by the insurance 
companies, its meetings were conducted in secret, and minutes were not even published. 

The overwhelming majority of survivors were fhistrated and insulted by their 
ICHEIC experiences. This was conveyed to Congress in a series of hearings between 
2000 and 2003. The survivors related their fitistration and anger over ICHEIC’s multi- 
year waits for responses, denials without any explanation, demands for information that 
no claimant could be expected to know (such as the birthdates or death certificates of 
relatives who perished in the Holocaust), and denials of claims even where policies were 
proven to have existed (Generali’s “Negative Evidence Rule”). 

In its first five years, ICHEIC spent more money on administrative expenses than 
it paid in claims. Chairman Lawrence Eagleburger told a Congressional Committee that 
ICHEIC’s internal processes were “none of its [Congress’s] husiness.” 

ICHEIC’s publication of names was late and incomplete. The German insurers 
like Allianz waited five years hefore publishing names, and even then they did not 
identify the specific company that sold a particular policy. Generali also took five years 
to publish what amounted to a fraction of its policy holder names. It also refused to 
publish names from over 80 subsidiaries and affiliates. Germany’s list of published 
names came from a database with only 25% of the relevant policies from Germany, and 
only 20% of all Eastern European Jewish policy holder names were published. 
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In 2004, after the claims deadline had passed, the Washington State Insurance 
Commissioner wrote: “By failing and/or refiising to provide potential claimants with the 
information they often needed to file initial claims, the companies succeeded in limiting 
the number of claims and their resultant potential liability.” 

Relaxed Standards of Proof 

Among the most often repeated yet never substantiated arguments made by our 
adversaries in the State Department and the ADL, AJC, B’nai B’rith, World Jewish 
Congress, and the Claims Conference is that ICHEIC applied “relaxed standards of 
proof,” i.e. standards that were more favorable than the courts would apply. This is 
simply not accurate. There- is no evidence that ICHEIC companies made offers of 
payment in the absence of documentary proof of a policy. 

For example, Generali was allowed - without proof - to deny claims on policies 
it admittedly sold by saying the policies were paid or lapsed before 1936. This was 
called the “negative evidence” rule. ICHEIC placed the burden on survivors to disprove 
Generali’s argument - which needless to say was impossible without the documentation 
the companies should have. Of course, the companies have always had control of all 
their records and reinsurance records. 

According to the New York Legal Assistance Group; “ICHEIC ’s decision to 
allow the use of negative evidence belies the claim . . . that the organization’s principal 
purpose was to find claimants and pay them.” Yisroel Schulman, “Holocaust Era 
Claims; Mission Not Accomplished,” The New York Jewish Week, May 4, 2007. 

And, after ICHEIC closed in 2007, former New York State Insurance 
Superintendent Albert Lewis, who served as an ICHEIC appellate arbitrator, disclosed 
that he and other arbitrators were pressured by the ICHEIC hierarchy to rule against 
survivors even when they had credible claims, if the survivors could not produce 
documentary proof of a policy. This “phantom rule” was contrary to what ICHEIC rules 
stated. Stewart Ain, “Phantom Rule May Have Limited Holocaust Era Awards to 
Claimants, The New York Jewish Week, June 29, 2007. 

Given these facts, the legislation opponents have changed their story, and now 
equate “relaxed standards” by stating that companies offered payments on policies where 
the claimant “did not even know the name of the issuing company.” This is not the same 
as “relaxed standards of proof,” and it was not ICHEIC’s or the insurers’ idea. The 
insurers were already obligated by several state laws to publish the names and enable 
survivors and heirs to obtain this information to ascertain whether they might have a 
claim before ICHEIC was created. And in the end, ICHEIC served to allow the insurers 
to disclose far less than the states required , reducing the number of claims and allowing 
the companies to retain more of their Holocaust profits. This was one of the great 
tragedies caused by the Supreme Court’s decision in the Garamendi case. It is the 
tragedy Congress can and must overrule by enacting S. 466. 
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In 2003, Congress even passed a law — the Foreign Affairs Authorization Act — 
that required the State Department to collect information on ICHEIC companies’ claims, 
practices, and results. However, ICHEIC simply refused to comply with this 
Congressional mandate every single year, without any consequence. 

When ICHEIC closed in 2007, over the objection of the California Insurance 
Commissioner, ICHEIC CEO Mara Rudman ordered that unspecified documents be 
destroyed, and that claim files be sealed for 50 years. 

ICHEIC Paid Only 3% of the Outstanding Amounts Owed By Insurers to 
Holocaust Victims 

When ICHEIC ended in 2007, it had paid fewer than 14,000 of the 800,000 
life/annuity/endowment polices estimated to be owned by European Jews in 1938. The 
total paid on policies was $250 million, less than three percent (3%) of the $18 billion in 
outstanding values at the time, according to the estimate of economist Zabludoff, using a 
conservative multiplier of the 30-year U.S. bond yield. Today the unpaid amount of 
Holocaust era insurance policies exceeds $20 billion. 

ICHEIC also issued 34,000 checks for $1000 each which it termed 
“humanitarian” in nature, but which survivors considered insulting rejections. Yet 
ICHEIC and its supporters today take credit for having “paid 48,000 claims,” an obvious 
attempt to inflate its results and give the appearance of success to a process that badly 
failed. 


You can also imagine our shock when, immediately after ICHEIC ended, its Chief 
Executive Officer, Mara Rudman, became a paid lobbyist for the American Insurance 
Association - the umbrella U.S. group lobbying against the original version of S. 466 
that was introduced by the late Congressman Tom Lantos in 2007. Mr. Lantos, the only 
Holocaust survivor to ever serve in Congress, was a dear friend of mine. His widow, 
Annette Lantos, as well as his daughters Katrina and Annette, have remained committed 
advocates for the rights of Holocaust survivors. Mrs. Lantos’s statement is one of the 
exhibits to this submission. 

The United States Never Promised Insurers Immunity From Litigation. 

We continue to be horrified that the State Department and others maintain that 
allowing survivors to sue insurance companies in court would violate promises of 
immimity previously by our government, or “disturb solemn commitments made by the 
U.S. government in bilateral agreements.” 

The U.S. government never promised insurance companies immunity from 
litigation for participating in ICHEIC. The U.S. -German executive agreement itself 
provides: “The United States does not suggest that its policy interests concerning the 
Foundation in themselves provide an independent legal basis for dismissal.” 
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The Clinton Administration filed court papers immediately after the U.S.-German 
executive agreement which reiterated that the Agreement “does not preclude individuals 
from filing suit on their insurance policies in court” and does not “mandate that 
individual policyholders or beneficiaries bring their claims in ICHEIC.” 

In the aftermath of the agreements, the Clinton Department of Justice assured 
concerned members of Congress in 1999 and 2000 that “the [position of] the United 
States . . . does not suggest that private claimants who wish to pursue suits against 
German companies are foreclosed from doing so.” 

Even Mr. Eizenstat himself, before he joined the Claims Conference, wrote 
“Insurance -policies were not honored . . . why should their victims not have the same 
right to sue for justice as victims of other and lesser catastrophes?” He also conceded in 
his 2003 book that the U.S. government never promised the insurers immunity in 
exchange for joining ICHEIC, noting that while German companies “insisted on a 
definitive commitment by the United States to support some legal ground for the 
dismissal of future suits,” President Clinton refused: “The Germans and their lawyers 
knew full well from months of explanations that we would not take a formal legal 
position barring U.S. citizens from their own courts.” 

In a New York Jewish Week article in June 2011, Claims Conference Chairman 
Julius Berman admitted that the U.S. government never promised the insurers immunity 
based on ICHEIC. Berman said: “there was no commitment that they would have [legal] 
peace if they participated [in ICHEIC], but there was a representation that we - the Jews 
- would not make a deal for ICHEIC and then go to Congress and suggest that we could 
still arrange for lawsuits against them.” Needless to say, neither Mr. Berman nor the 
Claims Conference nor any such organization has the authority to make such a promise 
on our behalf, nor to presume to bind Holocaust survivors and our families. 

The fact that the insurers now have immunity is a result of misrepresentations the 
Department of Justice made to the courts, as we have seen in the records produced under 
the Freedom of Information Act and reported by the Miami Herald and the Center for 
Public Integrity. Despite the goverrunent lawyers’ awareness that dismissal of 
survivors’ lawsuits was inconsistent with the government’s actual commitments, to quote 
the senior career deputy in the Solicitor General’s office, the Department “hid the ball” 
fi-om the court despite the dire consequences for survivors. 

Holocaust Survivors Must Not Be Relegated To Second Class Citizenship Or 
Have Our Rights Limited To So-Called Voluntary Processes 

In October 2007, the House Foreign Affairs Committee under Chairman Tom 
Lantos unanimously passed legislation similar to S. 466 to help survivors recover their 
policies. In response, the insurers, the State Department, the Claims Conference, and 
Eizenstat argued a law was unnecessary because the New York State Holocaust Claims 
Processing Office (HCPO) would “continue to” pay claims under ICHElC’s “liberal” 
rules. Although survivors rejected this “voluntary” ICHEIC model, the House Financial 
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Services Committee acquiesced to the insurers’ position and gutted Chairman Lantos’s 
bill. However, according to its published reports, in over 4 years the New York State 
Holocaust Claims Processing Office has succeeded in helping recover a grand total of 6 
policies, worth only $70,000. That’s $70 thousand out of the $20 billion remaining 
unpaid. 


HCPO’s miniscule success rate is no surprise. It lacks subpoena power, exercises 
no compulsory authority over the insurers, and accepts all of ICHElC’s previous 
compromises and practices that yielded such poor results. This is how the New York 
Jewish Week described the HCPO in a recent article (December 2011): “Just one month 
after the U.S. State Department and several major Jewish organizations told a 
congressional committee that New York State’s Holocaust Claims Processing Office 
(HCPO) could be relied upon to handle all Holocaust-era insurance claims. New York 
State has admitted the system doesn’t always work.” This article is one of my exhibits. 

ICHEIC, despite the good intentions of some, was deficient in many respects. 
However, even if it were more “successful,” S. 466 would still be necessary. Whether 
the number of unpaid policies is 100,000, 10,000, or only one, there is no moral 
justification to strip Holocaust survivors of our legal rights - none. We deserve and 
demand the same rights as other Americans. 

It Is Immoral To Argue Survivors Should Be Denied Equal Rights To Induce 
Germany To Provide Assistance For Indigent Survivors. 

Perhaps the most appalling argument against us is that passage of insurance 
legislation will harm negotiations over “outstanding Holocaust issues” because it would 
call into question the U.S. government’s ability to keep its commitments. Of eourse, the 
United States never promised the insurers that they would be immune from civil litigation 
in U.S. courts as outlined above. 

The shameful misrepresentations the Executive branch, insurers’ lobbyists, and 
non-survivor Jewish groups have made about past U.S. government agreements and 
policy are nothing short of contemptible. They are an insult to Holocaust survivors and 
the memories of our murdered loved ones. Compounding the shamefulness of these 
tactics, we also know that Congress is being told that if it enacts HR 890 and S. 466, the 
German government will reduce assistance for indigent Holocaust survivors. This is also 
false as a matter of fact - the German Ambassador himself has denied any such linkage 
many times, even in writing. 

However, it is unacceptable as a matter of principle to say Holocaust survivors 
should have to give up our legal rights to enforce private contracts breached by Generali, 
Allianz, AXA, et al,, to induce Germany to provide funding for the needs of 
impoverished survivors! 

Germany perpetrated the worst crime in human history and for that country or 
anyone serving as its mouthpiece to suggest that it will intentionally inflict any kind of 
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suffering on impoverished Holocaust survivors in their final years is beyond the pale. 
Have they forgotten that after World War II, German Chancellor Adenauer promised that 
Germany would provide a dignified level of care and support for all Holocaust survivors 
throughout their lives? 

The data clearly show that Germany has failed to live up to this ideal. In the 
United States, half of all survivors - more than 50,000 - either live below the poverty line 
(25%) or have incomes so low they are considered “poor” given the cost of living in their 
communities. In my hometown of Los Angeles, 39% of all Holocaust survivors live 
below the poverty line. Tens of thousands of survivors in this country cannot meet basic 
home and health care needs, or pay for medicines, dentures, eyeglasses, hearing aids, or 
walkers, or receive transportation to the doctor. 

We survivors, and our children, are dealing with these tragedies day in and day 
out, and the governmental and philanthropic establishments have been sadly protective of 
status quo organizations and corporations, rather than protective of survivors’ rights, 
interests, and needs. 

Under the scheme Germany and the Claims Conference have engineered for the 
past 15 years, half of all survivors in this country have been allowed to slip into or near 
poverty , while the insurers alone have absconded with some S20 billion. The industry’s 
self-serving position, inexplicably endorsed by the State Department, would excuse the 
destruction of Holocaust survivors’ legal rights to enforce private contracts, and it should 
be obvious to all that these contracts have nothing to do with Germany’s failed obligation 
to assist survivors in need. ' 

The fact that Germany has in recent years, under intense pressure from the 
Holocaust Survivors Foundation USA, begun to provide higher but not nearly sufficient 
levels of home care funding for survivors — more than a sixty years after Chancellor 
Adenauer’s promise — does not justify allowing Allianz, Generali, AXA, and other global 
insurers to avoid their legal debts. 

This condescension must stop once and for all. Neither the State Department, the 
ADL, AJC, Claims Conference, B’nai B’rith, World Jewish Congress, nor even Mr. 
Eizenstat has the right to patronize us by pontificating about what is and isn’t right for 
Holocaust survivors. These insurance policies were sold to our families and we have 
every right to decide for ourselves how to enforce our contractual rights. We survived 
in spite of the abandonment of European Jews by the State Department and the so-called 
Jewish “defense” organizations supporting the insurance companies. Many survivors 
even served in the U.S. military after moving here and in the Korean and Vietnam Wars. 
It is long past time for Congress finally to pass legislation to restore our basic rights as 
American citizens, and for President Obama to sign the measure into law. Mister 
Chairman, thank you for allowing me to testify, and to include the attached exhibits in the 
Hearing Record. 


' For more on this issue, please see my statement to the House Foreign Affairs Committee, 
November 16, 201 1, pages 5-10, http://foreignaffairs.house.gOv/l 12/firl 11 611. pdf. 
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•JTA 

The Global News Service of the jewiah People 

Let survivors go to court 

By JTA Mailman ■ April 4, 2012 
To the Editor: 

The American Insurance Association ran an ad last week asserting that the “insurance industry 
seeks to ensure that all unclaimed and unpaid insurance policy from the Holocaust era are 
appropriately paid.” The AIA ad is not only cynically timed, it is highly misleading. 

The insurers’ ad was launched nine days after the House Foreign Affairs Committee 
unanimously passed the Tom Lantos Justice for Holocaust Survivors’ Act , which restores 
survivors’ rights to go to court to enforce private contracts and recover our families’ legacies 
against global insurers such as Generali, Allianz, AXA and others. 

The “voluntary” honor system endorsed by AIA, The International Commission on Holocaust 
Era Insurance Claims, or ICHEIC, paid only 14,000 policies — not “tens of thousands” as AIA 
contends. This represents only 2 percent of the 800,000 policies owned by European Jewish 
before the Holocaust. Accepting ICHEIC’s claim that it paid $500 million including 
humanitarian payments, this is less than 3 percent of the $20 billion insurers still owe. 

While some claimants learned about family policies from a list of names published by ICHEIC, 
such disclosures already were mandated by several state statutes. ICHEIC actually allowed the 
companies to publish hundreds of thousands fewer names than would have been required by 
those state laws. 

It is also not true that ICHEIC used “relaxed standards of proof.” ICHEIC allowed Generali to 
reject claims in which the company said a policy was paid or lapsed but would not provide 
documentation. It also employed “phantom rules” placing the burden on survivors to produce 
documents to support claims, which in most cases was impossible for Holocaust survivors. Yet 
instead of publicly accounting for its actions, ICHEIC disobeyed an act of Congress requiring it 
to disclose claims data, destroyed batches of records and sealed others for 50 years. 
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The suggestion that the companies will still process claims “voluntarily” is a familiar charade. In 
2007-08, after the House Foreign Affairs Committee passed a similar bill, the insurers promised 
that the New York State Holocaust Claims Processing Office would “continue to” pay claims 
under ICHEIC rules. Congress relented. But ICHEIC standards favor the insurers and not 
surprisingly, between 2008 and now, the New York claims processing office succeeded in 
helping recover only six policies worth $70,000. 

The best way to encourage insurers to “voluntarily” pay their debts is for Congress to restore 
Holocaust survivors’ legal rights to obtain information within the companies’ control and to hold 
them accountable in the courts if they refuse to settle fairly. With most survivors in our 80s and 
90s, this tragedy for survivors must end now before it is too late. 

David Schaecter 
President 

Holocaust Survivors Foundation USA 
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Groups SupporMna Holocaust Insurance Legislation - HR 890 and S. 466 - 2012 

Holocaust Survivors Foundation. USA, Inc. 

National Association of Jewish Holocaust Survivors (NAHOS) (New York based, with members 
throughout the U.S.) 

Southern California Council for Soviet Jews 

The Shaarit Haplaytah - Holocaust Sun/ivors of Greater Detroit 

Florida Holocaust Survivors Coalition 

Holocaust Sunrivors of Greater Boston 

Holocaust Survivors of Greater Miami 

American Gathering of Holocaust Survivors and their Descendants 
Associates of Descendants of the Shoah - Illinois, Inc. 

Holocaust Survivors of Southern Nevada 

Survivors of the Holocaust Asset Recovery Project, Washington State 
The Jewish Holocaust Sun/ivors & Friends of Greater Washington (D.C.) 

CANDLES Holocaust Museum, Terre Haute, Indiana 
Holocaust Sun/ivors Club of Boca Raton 
The New American Social Club 

Holocaust Council, United Jewish Communities (UJC) of Metro West, New Jersey 
Houston Council of Jewish Holocaust Survivors 
Generations of the Shoah International 

Second Generation Holocaust Survivor Association of Silicon Valley, CA 
Second Generation Los Angeles 

The Generation After in the Washington, DC area (VA & MD) 

CHAIM (Children of Holocaust Survivors Assoc, in Minnesota) 

Generation After Milwaukee, Wl 
Generations of the Shoah/SW (Florida) 

Generations of the Shoah-New Jersey 
Holocaust Remembrance Committee, Baltimore, MD 
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Phoenix Holoraust Survivors' Association 
Habonsn Culturai Club, Miami 

Holocaust Resource Center-Temple Judea, Manhasset NY 

Holocaust Council of MetroWest, UJCNJ, New Jersey 

Generations After at the Florida Holocaust Museum, St, Petersburg, FL 

Second Generation of Jewish Holocaust Survivors in Houston 

Child Survivors/Hidden Children of the Holocaust 

St. Louis Descendants of Holocaust Survivors and Victims 

Generations of the Shoah ~ Nevada 

3G NY (New York Group of grandchildren of surwvors) 

Boston 3G, Inc. 

Generation to Generation, San Frandsco Bay Area 
New York Legal Assistance Group (Legal Aid Group) 

The Blue Cant, Inc. (New York City Holocaust survivor social service delivery group) 

Jewish Community Relations Council of Boca Raton 
Jewish Community Relations Council of Minneapolis-St. Paul 

3G, DC (Grandchildren of Holocaust survivors, including Washington D.C., Maryland, and 
Virginia) 

Washington State Holocaust Education Resource Center, Seattle WA 

Grandchildren of Holocaust Survivors International (Washington, D.C., with affiliates in New York, 
Illinois, MIchican, Massachusetts, and California) 

Second and Third Generation Programs of Silicon Valley Holocaust Survivors Associations, San 
Jose, CA 
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From: Labaton, Edward [ELabatx 3 n@labat 0 n.com] 

Sent: Sunday, January 01, Z012 8:29 PM 

To; Andrew Baker 

Cc: David Hards; Lilli Platt 

Subject: RE: "mANK YOU AND HAPPY NEW YEAR ) 

Dear Rabbi Baker, 

Thank you for offering to discuss the matter. I find it unnecessary to do so 
because the written record of AJC's position is more than suflScient: It is crystal 
clear that the AJC/ADL position is adverse to the interest of Holocaust survivors 
with valid insurance claims and if that position were to be adopted by the Congress 
a wholly unwarranted benefit would be conferred upon Allianz, Generali and other 
insurers who have failed to pay on the life insurance policies of persons who 
perished in the Holocaust. 

I have reviewed the Congressional lobbying materials you sent me 
containing the arguments of the AJC and other Jewish “defense” organizations. 
Although I had read news articles generally describing the groups’ opposition to 
the corrective legislation now before Congress, I have to say that upon reading 
these materials in full, I continue to be disturbed at the actions of organizations 
purporting to act in the name of the Jewish community. 

What initially troubled me about AJC’s public position was the argument 
that this legislation is “driven more by the agendas of class-action lawyers (han by 
legitimate grievances,” and questioning “who are the individuals with unmet 
claims. My guess is you could probably count them on your fingers and toes. There 
may be enough for a class action suit, but the notion that there are hundreds of 
people with legitimate unmet claims is unfounded.” The canard of greedy lawyers 
has been used by corporate wrongdoers and their acolytes to try discredit me 
and other of securities class action lawyers who have succeeded in recovering 
billions of dollars for defrauded investors. It is even more outrageous to see this 
crass argumait made to deprive Holocaust survivors of the same rights as every 
other American citizen to pursue an effective remedy against insurance companies 
that have profited by their failure to pay to beneficiaries amounts due to the survivors 
of holocaust victims The materials you forwarded me are troubling. As a 
threshold matter, I find the opposition by AJC to effective legal relief sought by the 
overwhelming majority of Holoust survivors to be shocking and indefensible. 
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The insurance policies at issue were sold to individuals, paid for by men 
and women who tried to protect their families. Our legal system provides remedies 
to those injured by predatory practices of insurance companies and others who 
exploit their financial power to cheat consumers. Holocaust survivors, and the 
legal heirs of ofiier victims, should have the sole right to decide for themselves 
how to reclaim their family legacies. Does AJC really believe the trauma of the 
Holocaust gives self-appointed NGOs the right to step in and deny the actual 
victims their full rights as American citizens to control these legacies ? 

As for the actual arguments contained in AJC’s lobbying materials, I will not 
endeavor to go through them all except insofar as I know enough from the public 
record to understand they are all either inaccurate, misleading, or so flawed in logic 
and morality as to defy belief. 

For example, it is absurd for AJC or anyone, much less a Jewish “defense” 
agency, to argue that Holocaust survivors should have to give up their rights as 
U.S. citizens to enforce legal contracts in the American Justice system, to induce 
Germany to provide financial assistance for indigent Holocaust survivors, whose 
families were annihilated by Germany and who suffered incomprehensible injuries 
at the hands of the German Reich. One thing has nothing whatsoever to do with 
the other, and for a Jewish “defense” organization to attempt to justify curtailment 
of survivors’ property rights on that basis is allows both Germany and the 
profiteering Holocaust insurers an excuse to avoid their true responsibility. 

It is also incorrect to argue that the U.S. government promised these 
insurance companies immunity from litigation. Even Stuart Eizenstat and Julius 
Berman acknowledged this in a recent article, and Berman substituted the 
incredible proposition that the “promise” was actually made by the same non- 
survivor Jewish organizations circulating this “testimony” - the Claims 
Conference, the ADL, the AJC and other affiliated groups. 

The ridiculous premise that such groups have the standing to make promises 
to deprive Holocaust survivors of their legal rights was restated again in the New 
York Jewish Week this week by Abe Foxman. More importantly, this article also 
exposed the fundamental flaw in the approach of the New York State Holocaust 
Claims Processing Office - the “alternative forum” recommended by AJC, 
Eizenstat, the State Department, ADL, and the other insurance industry 
supporters: “Just one month after the U.S. State Department and several major 
Jewish organizations told a congressional committee that New York State’s 
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Holocaust Claims Processing Office (HCPO) could be relied upon to handle all 
Holocaust-era insurance claims, New York State has admitted the system doesn’t 
always work.” 

What Mr. Ain’s article shows is what every survivor and survivor advocate 
knows - that without direct and serious administrative enforcement of insurance 
laws and the right of access to the full panoply of rights afforded by the American 
legal system, insurance companies will not honestly account for their unpaid debts 
to consumers. You don’t have to be a class action lawyer to understand Ais. And 
in the case of the Holocaust survivors and heirs of Holocaust victims, the 
interference for the insurers being run by AJC and other “defense” agencies seems 
to have allowed thousands of deserving claimants to be denied their due, with 
many dying - and in need - without the financial justice they deserve. 


Edward Labaton 
Labaton Sucharow LLP 
140 Broadway 
New York, NY 10005 
(212)907-0850 
Fax (212) 883-7050 
elabaton@labaton.com 
www.labaton.coni 




From: Andrew Baker fmallto:bakera(aaic.oro1 

Sene Friday, December 30, 2011 7:51 PM 

To: Labaton, Edward 

Cc David Harris; Lilli Platt 

Subject: RE: THANK YOU AND HAPPY NEW YEAR ) 

Dear Mr. Labaton, 

Your email (below) concerning AJC's position on proposed Holocaust-era insurance legislation 
(HR 890) was shared with me. By way of explanation, you will find attached a copy of the 
written, joint testimony that was submitted last month to the House Foreign Affairs Committee 
on behalf of AJC and other major Jewish organizations (ADL, B'nai B'rith, the Claims Conference, 
the World Jewish Congress and the World Jewish Restitution Organization). This broad 
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opposition to this legislation is in fact predicated on the shared belief that doing so serves the 
interest of needy Holocaust survivors. 

If you would like to discuss this subject directly, please feel free to call me. You will find my 
office and mobile numbers below. 

Let me also thank you for your continued support of AJC and offer you best wishes for the New 
Year. 

Yours sincerely, 

Andrew Baker 

Rabbi Andrew Baker 
Director of International Jewish Affairs 
American Jewish Committee 
Washington, DC 

Office (direct) 202-785-5495 
Mobile 202-345-3793 


From: Labaton, Edward rmailto:ELabaton@labaton.com1 
Sent: Friday, December 30, 2011 2:56 PM 
To: Lilli Platt 

Subject: FW: THANK YOU AND HAPPY NEW YEAR ) 


Hi Lili 

I've with some hesitation arranged to send $2,000 through my Jewish Communal Fund account to AJC 
for the the Long Island Chapter. 

I hesitate because I am disturbed by public statements by AJC opposing legislation that would permit 
Holocaust victims to sue insurance companies that illegally confiscated Jewish life insurance policies and 
have refused to pay billions of dollars to the heirs of those covered by the policies. AJC, through Andrew 
Baker, has issued a number of statements echoing bogus arguments of the insurance companies 
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(Allianz, Genarali and others) that the legislation is designed to benefit ^awye^s'' and "class action 
lawyers". 

The propos«J legislation includes a proviston that when the insurance company has wrongfully withheld 
payment, it is liable for the reasonable attorneys fees of the claimanL This provision is the law in the vast 
majority of States In the US and Is intended to deter insurance companies with vast resources 
from stonewalling claimants with valid claims. In this particular instance the holocaust survivors most of 
whom are over the age of 75 have been victimized in unparalleled ways. The failure to pass this kind of 
law would further punish the victims while rewarding those who profited from the Holrwaust. 

I note that I have no personai interest in this legislation. My firm specializes in securities and anti-trust 
class action litigation and I personally appeared, on a pro-bono basis in connection w'rth litigation related 
to the Swiss Bank IHgalion. In that case I supported the position that American Holocaust survivors 
should have received a larger share of the settlemerrt than that allocated to them. In addition I would note 
that the legislation is designed to give access to the courts to individual claimants as opposed to class 
action claims. 

The current issue of Jewish Week has a good discussbn of the issues. 

My best wishes for the New Year. 

Ed 
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H-SF 


HS/A 


Member OrgantiatioiB 
(Partial list) 


Holocaust Suitvivofts’ Foundation - USA 

June 26, 2012 


Amer. Assn of Jewish Holocaust 
Survivors of Greater Bostort 

a™ orHotau. rron, Senator Charles Schumer 

Former USSR. Los Angel® 322 Hart Senate Office Building 
Washington, D.C. 20510 

C.AH D LE S,. Terre Haute, IN 


Child Survivors of Arizona 

Child Survivors'Hrdden Children of 
The Holocaust 

Coaliliofl of Holocaust Survivor 
Clubs in South Florida 

Council of Nazi Holocaust Survivor 
Organizatiois ofSo Cayromii 


Senator Charles Grassley 
135 Hart Senate Office Building 
Washington, D.C., 20510 

Subject: S. 466 and Jewish Groups Opposition to Holocaust 
Survivors 


Hataim chb, Mi.mi Schumer and Senator Grassley: 


Holocaust Child Survivors & 
Friends of Greater Hanford 

Holocaust SurvivoR Club of 
Boca Raton 

Holocaust Survivors of 
Greater Detroit 

Holocaust Survjvon of 
Crater Pittsburgh 

Holoeaua Survivois of 
South Florida 

HoloeaiNt Survivon Group of 
Southern Nevada 

Houstort Council of 
Jewish Hoiocitsi Survivors 

The Jewish Holocaust Survivors &■ 
Friends ofCnaterWashingion 

Jewish Survivon of Latvia, Ina 
New York 

National Assn, of Jewish Child 
Holocaust SurvivoR, trK 

New American Jewish Social Club, 
Miami 

New Cracow Friendship Society, 
New Yorti 

Survivors of Atlaitic City, NJ 

Survivors oftfie Holocaust Asset 
Recovery Projeo, Seattle 

Survivon of the Holocaust of 
New Mexico 

Tikvah Acharay Hashoah, 
San Francisco 


We understand that certain non-survivor Jewish organizations 
submitted a memorandum to the Judiciary Committee in opposition to S. 466. 
Holocaust survivors are disgusted and outraged that these groups have the 
arrogance to presume to interfere with our rights, and we therefore are 
submitting this letter and exhibits for the hearing record. 

We are making this submission for two reasons. First, is to make sure 
that no Member of the Judiciary Committee, or the Senate, or the public, 
becomes confused or influenced by the contemptible behavior of these groups. 
Simply put, we resent their interfering with our families’ private contract 
rights. The Jewish groups’ latest meddling in our affairs is a terrible but 
familiar example to us. For decades, we Holocaust survivors have had to 
endure the syndrome of various organizations presuming to act "about us, 
without us.” It is beyond cynical for groups who have absolutely no right to 
speak about our legal rights, and our family legacies, to give the false 
impression that they have any legitimate role in the debate over this legislation. 
They don’t. 

We are attaching a list of the Holocaust survivor and Second- 
generation groups that support S. 466. There is virtual unanimity among the 
surviving generation and our families in support of this legislation, as 
demonstrated on the attached list of supporting organizations. 


-JUSTICE AND DIGNITY FOR SUR VI VORS” 


PHONE (365) Z31<022i Ext 243 


4206 8ISCAYNE BLVD MIAMI, FL. 33i37'3279 


FAX (305)231-4242 
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lASA 


Member OrganizMlom 
(Partial List) 


Holocaust Suilvivoks’ Foundation - USA 

Senator Charles Schumer 
Senator Charles Grj^sley 
June 26j 2012 
Page 2 


Amcr. Assn of Jemsh Holocaust 
Survivors orCrester Boston 

Assn of Holocaust Survivors from 
Former USSR, Uh Angeles 


CAN DLES, Terre Haute, IN 

Child Survivors of Arizona 

Child SurvivorVHiddenChildfetior 
The Holocaest 

Coalition orHolocaus Survivor 
Ciuts in South Rorida 

Council oFNazi Holocaist Survivor 
Organizations ofSo. Califomia 

Habonim Cultural Club. Miami 


Holocaust Child Survivore & 
Friends of Greater Hartrord 

Holocaust Survivon Club of 
Boca Raton 

Holocaust Survivors of 
Greater Detroit 

Holocaost Survivon of 
Greater Pittsburgh 


In this connection, we wish to include the exchange of correspondence 
between distinguished attorney Edward Labaton of New York with the 
American Jewish Committee representative defending the insurance 
companies’ immunity, as well as the incisive Congressional testimony of 
University of Maryland Law Professor Michael Van Alstine, 
http://iudiciarv.house.gov/hearings/pdfA^ anAlstine 1 00922.pdf . 

Second, we are determined not to allow the misrepresentations and 
morally bankrupt arguments being made by these groups to gain traction with 
the Members of the Committee. The written testimony of Holocaust survivor 
Renee Firestone thoroughly addresses and repudiates the claims and arguments 
that the Jewish groups ~ parroting the insurance companies and the State 
Department - are making. However, we are also including the letter that the 
survivor leadership sent to the American Jewish Committee and the Anti 
Defamation League many months ago outlining the reasons their lobbying 
points are inaccurate, such as the argument that the U.S. government 
previously promised the insurers they would not be subject to litigation if they 
participated in ICHEIC. Therefore, not only is the Jewish groups’ submission 
the height of condescension and treachery, for reasons we cannot understand 
they continue to advance arguments documented to be untrue. 


Holoeaua Survivors of 
South Florid* 

Hoiocsua Survivon Group of 
Southern Nevada 

Houston Couruil of 
Jewish Holocaisi Survivors 

The Jewish Holocaust Survivon & 
Friends of Greater Washingtort 

Jewish Survivors ofUtvia, Ine 
New Vork 

Naiiorul Asui. of Jewish Child 
Holocaust Survivors, Inc. 

New American Jewish Social Club, 
Miami 

New Cracow Friendship Society, 
New York 


There is one other point to emphasize in this letter. We are appalled 
by the organizations’ pompous diversion of the discussion about our families’ 
insurance policies by invoking “our community’s . . . struggle to obtain the 
maximum amount of funds for the most victims in need as quickly as 
possible.” To suggest that we must relinquish our legal rights against 
insurance companies who profited firom the Holocaust, for some notion of the 
greater good, is nonsense. These insurance policies were sold to our families 
and we have every right to decide for ourselves how to enforce our contractual 
rights. We survived in spile of the abandonment of European Jews by the 
State Department and the groups now daring to cause us terrible harm. Many 
of us even served in the U.S. military after moving here and in the Korean and 
Vietnam Wars. No one, especially Jewish “defense” organizations, has the 
right to patronize us by pontificating about what is and isn’t right for Holocaust 
survivors. 


Survivors of Atimtic City, NJ 

Survivors oflhe HolocausE Asset 
Recovery Projea. Seattle 

Survivors of Ihe Holocaust of 
New Mexico 

Tikvah Acharay Hadtoah, 
San Francisco 


This condescension must stop once and for all. We survivors are dying 
at an alarming rate. Thousands have died, many in need and desperate, 
without the benefits they are entitled to, due to Congress’s unconscionable 
delays. Please, move quickly and pass S, 466. 

“JUSTICE AND DIGNITY FOR SURVIVORS” 


PHONE (305) Ul-022! Eit. 243 


4200 BISCAYNC BLVD MIAMI, FL. 33137-3279 


FAX (305) 231-4242 
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Holocaust Suflvivofls’ Foundation - USA 


Member ^^eixatiou 
fPartiil LM) 


Anwr. Assn, of Jewish Holocaist 
Survivors of Greater BoHon 


Senator Charles Schumer 
Senator Charles Grassley 
June 26, 2012 
Page 3 


Assn, of HoIdcsuS Survivors from 
Former USSR. Los Angels 

C-AJ>J.D-LE-S , Tene Hwte. IN 

Child Survivors of Arizona 

Child Survivots'Hidden Children of 
The Holocatsl 



co.ii>ion of Hoiocam sor,ivor JOINED BY HSF EXECUTIVE COMMITTEE: 

Clubs in South Florida ... , 


CouwiI ofNas Kolocaist Survivor 
Organizations of So. California 

Habonim Cultural Club, Miami 


Holocaust Child Survivors & 
Friends ofGreater Hanford 

Holocaud Survivon Club of 
Boca Raton 

Holocaust Survivors of 
Greater Detroit 

Holocaust Survivon of 
Greater Pittsburgh 

Holocaua Survivon of 
South Florida 

Holocaust Survivon Group of 
Soudiem Nevada 

Houston Council of 
Jewish Holocaist Survivors 

The Jewish Holocsust Survivors £ 
Friends ofGreater Washington 

Jewish Survivors of LatVia, ine. 

New Yott 


Israel Arbeiter, Boston MA 
Dena Axelrod, Ft. Lauderdale, FL 
Renee Firestone, Los Angeles, CA 
Selio Fisch, Bronx NY 
Elia Frumkin, Los Angeles, CA 
Nesse Godin, Washington D.C. 

Louise Lawrence-lsraels, Washington D.C, 
Herbert Karliner, Miami Beach, FL 
Annette Lantos, Washington, D.C. 

David Mermelstein, Miami FL 
Alex Moskovic, Hobe Sound, FL 
Suzanne Marshak, Chicago, IL 
Leo Rechter, Queens, NY 
Jack Rubin, Boynton B^ch, FL 
Henry and Anita Schuster, Las Vegas NV 
Tvar Segalowitz, Great Neck, NY 
Fred Taucher, Seattle WA 
Esther Widman, Brooklyn NY 


National Assn, of Jewish Child 
Holocaust Survivois, Inc. 

New American Jewish Social Club, 
Miami 


New Crecow Friend^ip Socie^, 
New Yorh 


Survivors of AtlaiticCity, NJ 

Survivors of the Holocaust Asset 
Recovery Project, Seattle 

Survivors ofthe Holocaust of 
New Mexico 


Tikvah Acharay Hashoah, 
San Francisco 


"JUSTICE AND DKNnyFOR SURVIVORS" 


PHONE (305) 23m^22I Ext. 243 


4200 BISCAYNE BLVD MIAMI, FL. 33137-3279 


FAX (305) 231-4242 
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HSF 


USA 


Member OrsaolzaiiofB 
(Partial Ub() 


Holocaust Sukvivofls’ Foundation - USA 


Holocaust Insurance Legistation 2012 


Amcr Assn, ofiewh Holocausi 
Survivon of Grester Boston 

Assn, oflioiocaua Sutvivon from 
Former USSR, Los Angeles 


C-A N.OLES., Tcne Haute, IN 


In the years leading up to the Holocaust, victims of Nazi persecution tried to protect 
their assets, and their families’ futures, by buying property and life insurance from companies 
such as Generali, Allianz, AXA, Munich Re, Swiss Re, and others. Before, during, and after 
WWII, these companies operated globally including in the United States, and remain among 
the wealthiest corporations in the world. 


Child Survivoreof Arizona 

Child Survivora^Hidden Children of 
The Holocaust 

Coatilion of HotocauS Survivor 
Clubs in South Florida 

Counci! ofNazi Holocatsl Survivor 
Organizations ofSo. California 

Habonim Cultural Club, Miami 


Holocaust Child Survivors &. 
Friends of Greater Hartford 

Holocaust Survivors Clifc of 
Boca Raton 

Holocaust Survivors of 
Greater Detroit 

Holocaust Survivors of 
Greater Pittsburgh 

HolocauflSuryivon of 
South Florida 

Holocaust Survivon Group of 
Southern Nevada 

Houston Council of 
iewiah Hotocausi Survivors 

The iewiah Holocaust Survlvon £ 
Friend! of Greater Wshinglon 


After World War 11, the companies stonewalled survivors and heirs by demanding 
death certificates and original policy documents, denying that policies existed, claiming that 
the policy had been surrendered or voided, etc. Of course, in many cases heirs had no idea 
their parents of grandparents, who died in the Holocaust, even had a policy. 

When the issue surfaced in the 1990s, the insurers created a commission to 
supposedly resolve claims in a “non-adversarial” fashion. The commission was non*binding 
unless a claimant accepted a settlement. After 9 years, it paid only 2% ($250 million) of the 
outstanding insurance policies owned by European Jews before the Holocaust, leaving over 
$20 billion unpaid. The failures and scandals of the commission were widely documented in 
media including the New York Times, Baltimore Sun, Los Angeles Times, Miami Herald, 
Palm Beach Post, The Economist, and the Jewish media. 

However, the federal courts have recently held that survivors and heirs cannot sue 
these insurance companies in U.S. courts, because ’’Executive branch foreign policy” supports 
the commission. Due to these court rulings, survivors’ access to courts is barred by 
“Executive preemption” even though there is no applicable Federal Treaty, Act of Congress, 
or even Executive Agreement preempting state law or creating a conflict. 

This decision is obviously catastrophic for survivors, and allows global insurers to 
retain billions of dollars in unjust enrichment. Further, the holding that any citizen’s state 
law contract and property rights can be preempted by mere statements of executive branch 
ofHcials in press releases and court briefs encroaches on Congress’s authorl^ to regulate 
interstate commerce and determine access to courts. It also erodes states’ role of regulating 
basic rights such as contracts and property rights. 


Jewish Survivor! ofL«rvis, Inc. 

New York 

NalionsI Asm. ofiewish Child 
Holocaust Survivors. Ine, 

New American Jewish Social Club, 
Miami 

New Cracow Friendship Society. 

New York 

Survivors of Atl^iie City, NJ 

Survivors of the Holocaust Asset 
Recovery Project, Seattle 

Survivors of (he Holocaifl of 
New Mexico 


There are bills in the House and Senate (HR 890 and S 466) with bi-partisan co- 
sponsorship, including Reps. Ileana Ros-Lehtinen, Debbie Wasserman Schultz, Ted 
Deutch, John Garamendi (who as California Insurance Commissioner served on the 
commission and fought the insurers all the way to the Supreme Court), and Senators 
Bill Nelson, Marco Rubio, Diane Feinstein, and Barbara Boxer, that would overrule 
these court decisions. They (1) validate state laws requiring insurers to publish policy 
holder information and providing survivors the right to sue insurers; (2) establish a 
new federal cause of action for national uniformity and to ensure all survivors and 
heirs court access if their cases were dismissed under the previous rulings, and (3) 
provide a 1 0 year window of time for cases to be brought. 


TIkvah Adiaray Mashoah, 
San Francisco 


‘‘JUSTICE AND DIGNITY FOR SVR VIVORS” 


PHONE (JOS) UJ-0221 Ett.24J 


4200 BISCAYNE BLVD MIAMI. FL. 33137.3279 


FAX (305) 23M242 
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USA 


Holocaust Suftvivoks’ Foundation - USA 


Member Orginbailom 
(Partbil Uil) 

Amer, Assn, of Jewish Holocaust 
Survivors of Gmaier Boston 

Assn, of Holocaua Survivors from 
Former USSR, !-os Angeles 


C A.N DX.E.S . Terre Haute, IN 


It is unconscionable that Holocaust survivors should be second class citizens in the 
United States in the year 2012, but that is the case today. Time is of the essence because 
survivors and in their 80s and 90s, and survivors should not be denied their basic rights any 
longer. Unfortunately, the insurer, the State Department, and a number of non-survivor 
Jewish NGOs are making grossly inaccurate arguments to defeat HR 890 and S. 466 - and 
continue to deny Holocaust survivors our rights. Here is a brief synopsis of the arguments 
and the reasons they are flawed. 


Child Survivors of Arizona 

Child SureivorVmdden Children of 
The HolocaiEt 

Coalition ofHolocaud Survivor 
Clubs iit South Florida 


“Legal Peace ." The major argument is that legislation will violate U.S. government 
promises of immunity to insurers who participated in ICHEIC, This is not true. The U.S. 
goveiTiment never made such a promise. Only claimants who accepted offers would have to 
sign releases ~ and only 14,000 claimants received offers while some 800,000 policies remain 
unpaid. 


Council ofNazi Holocsist Survivor 
Organizatioits of So. Califamia 

Habonim Cultural Club, Miami 


Holocaust Child Survivors & 
Friends of Greater Hartford 

Holocaust Survivon Club of 
Boca Raton 

Holocaust Survivon of 
Greater Detroit 

Holocaust Survivors: of 
Greater Pituburgh 

Holocauia Survivors of 
South Florida 

Holocaust Survivors Group of 
Southern Nevada 

Houston Council of 
Jewish Holocaust Survivors 

The Jewish Holocaust Survivors & 
Friends of Greater Washington 

Jewish Survivors ofUtvia, Inc. 

New York 

National Assn, of Jewish Child 
Holocaua Survivors, Inc. 


- ICHEIC was always understood and advertised to be voluntary unless a claimant 
accepted a payment. This is also clear from the minutes of the meetings, and die positions 
taken by participating State Insurance Commissioners including Deborah Senn, Bill Nelson, 
John Garamendi, the late Netl Levin of N.Y, and others. 

" ICHEIC supporters regularly inflate the commission's success, stating that it paid 
“48,000 claimants a total of $300 million.*' This is untrue; only 14,000 policies were paid. 
ICHEIC gave 34,000 applicants what was called a “humanitarian award" of $1000 each, 
giving rise to the supposed 48,000 total. Of course, neither survivors nor ICHEIC considered 
the “humanitarian awards" to be payments on claims; survivors believed they were insults 
designed to cultivate support for the process. Instead, they caused greater disdain among 
survivors. 

- The only relevant U.S. government agreements (with Germany and Austria) state 
that explicitly that they do not provide immunity, and do not justily dismissal of lawsuits 
against insurers because a company participated in ICHEIC. 

- The Justice Department produced documents to the Holocaust Survivors 
Foundation USA (HSF) under the Freedom of Information Act which admitted that the 
government never promised immunity to the insurers. After Cong. Adam Schlff referenced 
them in his Judiciary Committee testimony (September 2010), DOJ demanded the documents 
be returned and said they were “inadvertently” produced! This was reported by the Center 
for Public Integrity. 


New American Jewish Social Club, 
Miami 

New Cracow Friendship Society, 
New York 

Survivors of Ailaitic City, NJ 

Survivors of lie Holocaust Asset 
Recovery Projea, Seanle 


— When confronted by The New York Jewish Week with these facts (June 2011), 
Claims Conference Chairman Julius Berman and Stuart Eizenstat both admitted that the 
government never promised the insurers “legal peace. ” Berman said that it was “the Jewish 
groups,” i.6. the Claims Conference, et al. who promised the insurers that ICHEIC would be 
the last word. Of course, these groups have no moral or legal authority to make such a 
commitment on behalf of survivors. 


Survivors ofdre Holocaust of 

New Mexico 2 

Tikvah Acharay Hashoah, 

San Ftartcisco VVSTICE AMD WCW/7T FOR SURVIVORS” 


PHONE pOS) Ul-022! Exf. 2« 


4200 BISCAYNE BLVD MIAMI. FL. 33137-3279 


FAX (305)231-4242 
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Holocaust Suflvivoks’ Foundation - USA 


Member Orsanizatiooi 
(Partial Uat) 

Amer, Assn. of Jewish Holocaust 
Survivors of Greater Boston 


L^islatiop wHI harm survivors. The opponents say that passage of 
legislation will harm other “voluntary” assistance provided by Germany for indigent 
survivors. This argument is irresponsible in principle and incorrect as a matter of 
fact. 


Assn, of Holocaust Survivon from 
Former USSR, Los Angel® 


C A.N.D.kE S.. Terre Haute, IN 

Child Survivor: of Arizona 

Child Survivors'Hidden Children of 
The Holocaust 

Coatibon orHoiocausi Survivor 
Clubs in South Florida 

Council ofNaa Holocaust Survivor 
Organizations ofSo. CaUfomia 

Hobonim Cultural Cli^, Miami 


Holocausi Child Survivor: &. 
Friends orCreater Hartford 

Hblocausi SurvivoisClub of 
Boca Raton 

Holocaust Survivois of 
Greater Detroit 


- After the Claims Conference, AJC, and ADL first raised this argument 
in 2008, the German Ambassador informed Members of Congress in private 
conversations, and Holocaust Survivors Foundation USA leaders in writing, tfiat 
Germany would not retaliate by reducing funding for indigent survivors if insurance 
legislation becomes taw. 

— It is outrageous in principle to say Holocaust survivors should have to 
give up their legal rights to enforce private contracts breached by Generali, Allianz, 
AXA, et al., to induce Germany to provide funding for the needs of impoverished 
survivors. One thing has nothing to do with the other — insurance companies 
should pay their dbbts and survivors and heirs should be able to sue them if they 
breach their contracts. At the same time, Germany has an independent moral 
obligation to assist Holocaust survivors in need, which it has never fulfilled. When 
Germany and the groups now opposing the survivors have allowed half of the 
Holocaust survivors in the U. S. to be living in or near poverty over the past decade, 
it is unconscionable for the same groups presume to use their influence to defeat 
survivors’ legal rights against private insurance companies who have dishonored 
private contracts they owe fiimilies. 


Holocaua Survivois of 
Grtater Pittsburgh 

Holocaufl Survivois of 
South Florida 

Kolocaua Survivon Croup of 
Southern Nevada 


Raising False Hopes. One of the groups’ arguments is that passage of 
insurance legislation will “raise false hopes” among survivors. This is nonsense. 
What right do these groups have to tel! Holocaust survivors what is best for them? 
Moreover, how can U.S. policy tolerate immunizing insurance companies that 
profited from atrocity and mass murder? 


Houston Council of 
Jewnli Holocatel Survivors 

The Jewish Holocaust Survivors & 
Friends of Greater Washington 

Jewish Survivors efUKvia, Inc. 

New York 

National Assn. ofJewish Child 
Holocausi Survivors, ine. 

New American Jewish Social Club, 
Miami 

New Cracow Friendship Society, 
New York 

Survivon of AllsilicCity, NJ 

Survivors of theHolocaiKt Asset 
Recovery Projea, Seattle 


The courts have extinguished survivors’ rights to go to U.S. courts to 
claim insurance policies purchased by their’ mothers, fathers, grandparents, aunts 
and uncles. These policies were purchased by individuals to protect their families. 
They were not issued to “organizations” and they certainly didn’t become the 
collective property of “the Jewish community” because of Hitler’s lunacy and mass 
murder. 


To quote Senator Arlen Specter’s comment on this point when he 
introduced the bill that became Bill Nelson’s S. 466: “Holocaust survivors and 
their descendants should be allowed to decide for themselves whether to file suit. 
Neither the executive branch nor the federal courts should make that decision for 
them.” The same goes forthe AJC, ADL, Claims Conference, B’nai B’rith, and the 
World Jewish Congress. 


Survivors of the Holocaust of 
New McKico 
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(Partial Lbl) 

Amer. Assn, of Jemsh Holocaist 
Survivors of Cheater Boston 

Assn. orHolocaufl Survivors from 
Former USSR, Los Angeles 


C.A.N.D L B S.. Terre Haute. IN 

Ctiild Survivors of Arfzona 

Child SurvivoTs^idden Children of 
The Holocaifii 

Coalition ofHolocauS Survivor 
Clubs in South Florida 

Council ofNazi Holocaist Survivor 
Organizations of So. CaKfomia 

Habonim Cultural Club, Miami 


New York Holocaust Claims Processing Office. The groups (and the State 
Department) say legislation is unnecessary because the New York State Holocaust 
Claims Processing Office (HCPO) will help claimants recover unpaid policies for 
free, now that ICHEIC is closed. Survivors reject any ‘Voluntary” process that 
and insist on having their legal rights restored, and the facts show this office is 
ineffective in practice. 

However, according to the Office’s own published statistics, the HCPO 
has only successfully recovered payments on ail policies in the 4 years since 
Stuart Eizenstat announced in 2008 that it would replace ICHEIC to provide 
"voluntary” assistance for claimants. Now, even the NY Department of Financial 
Services has admitted the HCPO approach is seriously flawed. The total amount 
this office generated since 2008 from insurance policies was about $70,000. That 
is $70,000 out of a total of more than $20 billion owed today! 


Holocaust Child Survivors & 
Friends of Greater Hartford 

HolocauS SurvivoB Qub of 
Boca Raton 

Holocaust Survivors of 
Greater Detroit 

Holocaust Survivors of 
Greater Pittsburgh 

Holocaust Survivors of 
South Florida 

Helocaua Survivors Group of 
Southern Nerada 

Houston Council of 
Jewish Holoeaifll Survivon 

llie Jewish Holocaust Survivors & 
Friends of Grater Washington 

Jewiih Survivors ofLatvis, Inc. 

New York 

National Assn, of Jewish Child 
Holocaust Survivors, Inc. 

New American Jewish Social Club, 
Miami 

New Cracow Friendship Society, 
New York 

Survivon of Atlsitic City. NJ 

Survivors of the Holocaust Asset 
Recovery Project. Seartle 

Survivors of Ibe HqIomusi of 
New Mexico 

Tikvah Acharay Hashoah, 
San Francisco 


According to a recent article in the New York Jewish Week: “Just one month 
after the U.S. State Department and several major Jewish organizations told a 
congressional committee that New York State’s Holocaust Claims Processing 
Office (HCPO) could be relied upon to handle all Holocaust-era insurance claims, 
New York State has admitted the system doesn’t always work.” That is an 
understatement. 

Conflicts of Interest. It is also relevant, though it should be 
unnecessary, to bear in mind that the Claims Conference, and the AJC and ADL, 
have been the recipients of money from ICHEIC, Allianz, and Generali, 
respectively. 

These relationships create clear conflicts of interest, and taint the groups’ 
credibility on the subject of whether these same insurance companies should be 
held accountable for the billions of dollars they still owe Holocaust victims’ 
families. 
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AiQsr; Asl ^Jewish HofcGHBt 
SiBVfvm QrOrdba-BoiteR 


Ai^:ctff}i»lacuaSurvt¥«nfian 
TiOtnmTSSR. Lot Angds 


CXA.N.D.UE4.. Tom Hma. IN 


David Harris, President 
American Jewirii Cammittee 
Nadqnal OSice 
16S East 56tb Street 
NewYotk, NY 10022 
Fax (212) 891-1450 


CMUSmivonofArizom 


CMU SnrvsvDeiffinilto Chikbm of 
The ItelocaiBl 

Ceellfipn oTHDlooaad &imvor 
Chibeln South FioridB 

psuidl of Ntoi^HoiociiBt Sotvtvor 
Onu^sttipni oTSe. Ctfilbnis 

HitoiiB CultiMClub^ Mieim 


Hptocnotand SumrereJk 
FrioKb of Cnater Hartlonl 

HqIq»w> Sutvivon C3tib of 
' Boa Raton 

HoloaiHt SwivDis of 
OrEter Dettnil 

Heloaul SundvOB of 
Gftaor PhtAurgh 

Koioauat SuivivDfi of 
South Roridi 

Holaoutt SiffvKoa Onop of 
Soodun Nevada 

Houston CMmcil of 
Jetvish Hotoeaat SwrvivOit 

The JewiNi HotoauR SurvircKtA 
PNeiifa of Onater Wodtingoa 

JeaddiSanrhgn of Latvia, be 
NewYoit 

Natkanl AasiL of Jevwdi Chfld 
IbloattslSiirvtvoa. Inc. 


Dear Mr. Harris: 

We are wridng to ask the Amencaii Jewish Committee (AJC) to 
reverse its of^osition to and withdraw its lobbying campaign gainst HR 
S90, the Holocaust Insurance Accountability Act. of 2011 (and its S^te 
Gounteipart S. 466). If AJC is not willing to change its position, we would 
like an opportunity to addr«s AJC^s lay leadership directly at the next Board 
ofOovemors Meeting. 

The Holocaust Suravors FoimdatiDn USA, Im:. (F^F) a national 
coalition of survivors and survivor groups, representing twraty states aixl 
encompassing the vast nugority of survivor ebnununities in the U.S. We 
came together in the year 2000 because we witnessed first-hand the Mures 
of the “restitution^ enterprise. With only a fraction of tiie fiuids ICHH^ed 
actually recovered by individual owners or heirs, and no one demanding a 
comprehensive iqiproach to funding die needs of impoverished survivois 
around the world, survivors needed an authentic voice. 

Today, Holocaust survivors are the only American citizens who are 
barred from U.S. courts fbr the purpose of recovering insurance policies sold to 
our families but dishonored by the insurance companies. Bills pending in the 
House and Senate that would rectify tiiis problem, HR 890 ai^ S. 466, have 
broad bi-psitisan support, and the universal of Holocaust sarvlvors di^ 

survivor groups. Independent estimates of tiie insurers' unpaid debts to 
survivors exceed $20 billion in today's doUais, on hundreds of thousands of 
policies. 


New AiseticBn lewidi Socat CIUi, 
Miani 

New Cnoiw FrisndsiKp SoertQ', 
Now York 

of Atlntic CfQ', N) 

%irvivanof8w}faJoatBt AuU 
Recovery Project, Sestle 

SundwuB ofltt HolociiBt of 
NewMortoo 

TflevehAdnny Ifadioah, 
SanFnndKO 


Unfixtunately, the AJC and a few other non-survivor organizations are 
aggressively opposing Holocaust survivors and taking the side of tiie German 
Government a^ the insurance industry. We are hurt and anguished to see AJC 
using its promioence to fight against Holocaust survivors. Why in the worid 
would you lend AJC's prestige - and the good names of thousands of 
community leaders and rabbis — to protect the seccets and the pocketbooks of 
Germany and large insurers who b^e cheated our families out of billions of 
dollars? Local AJC leaders who we have ^)proached seem equally confused 

“jusncBArw sumvivors^ 
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Snrvhm ofGmUnftuton 

Assn. aTHalseaiHtSiihnvOa Bm 
U» Ann^ 


and upset. They have oa idea that their good name is being used to thtvart 
the will of Holocaust survivois in Washington. 


C.A.N:D.L.aS.TWcH)tlte,lN 

CSuU Sunrfvos or Arixpet 

CJiOd Ss^vnaWikitn ChHilnH oT 
TTielioIixiMBt 

Coalhbm oTHoIeeaua S4RVtv0r 
CliAs ift South Florida 

Ctwii^ Holopnqt ^trvhvr 
OisKlatlm of So. CaBttatnia 

HabontmCalura) C3^ Afimi 


(teloautf CKM Survivdts& 
PitenA qrORUBT Hartfcid 

ftoloeauA SurvtvtKS aub of 
Rom 

HdocBuftSu^Tmiia oT 
QieKer DetraB 


Survivors have always supported the good woric of AJC but are 
deeply hurt aod ofiaided by your inexplicable crusade to oppose us. To be 
dear, AJC has no legal or moral standing to inteFfere with pur individual 
rights. These policies were purchased by our molhera and ^thers^ 
grandparentSa ^mts, and uncles. They represent our families’ histories. 
They are oui femilies* proper^. These are not ‘^commiii^ assets" to be 
siphoned away by organizatioDs like AJC who are too willing to iMigain 
away what you do not own. 

By opposing what survivors universally endorse in Wadm^n, AJC 
dishonors our experience and the deaths of our loved ones. Your 
organizational forbearers were largely silent during the darkest days of 
history, when they could have sav^ millions of human lives by s^akit^ 
out How dare you use your voices today to defeat the interests of livh^ 
survivors who are only seeking the right to speak and act for ouiselvK? 


HoImiiiB aurvmn of 
Ocwur PftU^urgb 

Holocws Survhon 
South Florida 

HolMaaitt Survlvon Omip <if 
SoudwnNradi 

KouKonOiincfl of 
Jnririt HoloaRstSirvhvo 

IIk Jewish Holocaust Sohivorsa: 
Frieada of OitUSr ^ftahiDgwi 

Jewish SwvKon of Lutein hm. 

FiewYoft 

HBknaf An. of JefnACliild 
Hotocsuil Sufvivws, Ine. 

New Afl^oa Jewish Socist C|ub, 
Mini 

New CneowFiiiii^»V Sodoy. 

NewYoifc 

Survivois of AtiMic City. NJ 

Sufvivan of Bn HolocttR Asset 
• Recovery Projeo, Sescde 

.Suvrvois offfie Hplocoust of 
NewMcKlco 


We are also troubled by AJC’s reliance on arguments that have been 
thoroughly diK;r6dited by dre public record. 

First, it is iucorrect that HR 890 and S. 466 would violate f^mises of 
immunity to insurance companies made by the U.S. government The 
latemarional Commission for Holocaust Era Insurance Claims (ICHBIC) was 
always understood to be voluntary unless a claimant accq>tcd a payment This 
was repeatedly acknowledged by the Clinton Administration in court filings and 
coirespondenoe with Members of Congress. Even Stuart Eizenstat conceded in 
his 2003 book that while German companies ‘insisted on a definitive 
commitment by the Unit^ States to sipport some legal ground for the dismi^al 
of future suits,” President Clinton refiised: “The Germans and their lawyers 
knew fill! well fiom months of explanations that we would not take a formal 
legal position barring U.S. citizens from their own courts." 

Recently, the Justice Department produced documents unda the 
Freedom of Infcamation Act once again admittiiig that no President promised 
insurers immunity from lawsuits. How can AJC justify contimiing to make tiiis 
argument in Congressional lobbying document? If such tactics are not illegal, 
they are certainly not ethical in our view. 


TUeVah A^urey Nadiort, 
San Fhncisco 
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StBvivon et Qeots'Bodia 
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Fonnff USSR. Los ARgria 


CA.ND.LES, 'Rne IN 

ChiU SsrvivDS or Aitioai 
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Second, it is deeply troiibling for AJC to argue that restoring 
survivors* rights as Americai citizens would threaten tunding fioin Gerin^y 
to assist indigent survivoi^. The German Embassy has r^^tedly denied any 
such linkage in statements to individi^ members of Congress ^ the 
Aml»s^dor himself wrote in a letter m the HSF that Germany would not 
reduce ftindlng for indigent survivors if insurance legislation were enacted. 


Coill^ of rtolo«i<.5iffviyot 
Ch^ te tenth Florkto 

Cnneil oTNuiMcteasuaSurvhw 
OignizaioMof So. Cslfwiiio 
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Holocnal Child Sovivon & 
Ftiisnds of (Nate Hsirdud 

HolocmiaSwVlvois Citd> of 
Boca Raton 

litolecaua Sunrivoa of 
Giate OotlDit 


More impoitaDlly, it is outrageous in principle for AJC to say that 

Allianz, AXA, and other insurance companies to induce Gennanvt o provide 
funding for the needs of impoverished survivors. What does one thing have 
to do with the otha? Insurance companies should pay their debts and we 
should be able to sue them if they brea^ their contracts. This has nothing to 
do with Germany’s long overdue moral obligation to provide adeipndc 
funding for the needs of survivors, who suffhr far greater physical and 
emotional maladies than the typical elderly population, due to the torture and 
deprivations suffered at the hands of the Nasis. 


HolMaat Sbtv tvon of 
Grate PkiAwgti 


Hatocfflte SvrvivoQ of 
iavATkgiSt 

Hokxwut Survfvon (Noigi of 
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NewYtnh 

ftatonal Asm. orJevttei CMid 
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AJC's sudden concern for survivors’ welfare rings hollow in light of 
recent history, when AJC did not speak out shout foe plight of survivors when 
foe Claims Conference assured evetyotre foat foe problems were not so bad, and 
that the only thing survivors needed was for local Jewish Federations to dig 
deeper into their pockets to provide more assistance. Yet, for the past decade, 
half of the Holocaust survivors in foe United States have been living below or 
near poverty. Tens of thousands of tortured souls have been suffering without 
the food, rnedicine, home care, dental care, shelter, and other vital assistance 
they desperately need. During these painful years, while we in foe HSF have 
been advocating and pressing everyone who will listen to secure adequate 
funding for survivors fiom Germany, guilty European companies, and foe 
Ctaitns Conference. AJC was silent 


New ^iteican Jewish SocM CInb. 

Htehi 

New CncDw FrteidsMp Society. 

New York 

Sumvon of Atlmtic Ci^, NJ 

Sunriyon of die HoloenBt Asset 
Recoveiy Pn>jecLteaBl9 

SiBvfvots of At Helorate of 
New Mexico 

Tilivoh Acharey Huboah, 
SanPransiue 


During this period of communal indifterence, AJC has sat as a board 
member of the Claims Conferaice, ratiiying the obscene distrilmtion of over 
$250 million in ‘^research, documentation, and education” grants for non- 
survivor purposes, grants that more often dian not were given to Claims 
CoirierencB board members or their affiliates. To die desperate and poor 
survivors denied help, this was a quarter-lrillico dollars of ^'community" 
sanctioned suffering that AJC and o&er Claims Contereoce board members 
deemed acc^rtable^ despite the boiriiic sbort&lls in funding for poor survivors, 

“jimrcBAmDiGimYFQxsvityivoKS^ 


PHONE (30S) ISI-aiZl Ext 243 


42001NSCAYNBBLVn MIAMI, Ft. 33137x3719 


FAX (3(15) 231-4243 




116 


H-SF 


H^SA 


Holocaust Sukvivors’ Foundation - USA 

Mr, David Hauls 


HniarOiiiiaatim November 30, 2011 

■ (Putaiiw Paged 

Amer.Assn. bTlmijih Holoenst 
Sovlvon Ctttter Boston 


Asni.orHQkie»iisSQrvivon ftom 
Poretf i^R. Los Angela 

CA.NJ1L.EA. I^HbOb. in 
Olid SovivoTs of Art»». 


and the well-known protests of survivors like ourselves who raised our 
voices in opposition to such abdication of moral respmisibility. Yon can 
understand we survivors view AJC’s uneiqjlained new interest in the 
plightof poor survivors widi skepticism. 
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The third argument ofTered against HR 890 is that it would **19186 
expeclatiDns and Mse hopes" among survivors. Little needs to be said in 
response - the argument defeats itself. All this legislation would do is 
en^le survivors and family membeis to decide for themselves, working with 
lawyers of our own choosing, whether or not to purme a court case against 
the insurance companies who stole fiom us. We have the ability — and 
certainly the li^t - to make those decisions for ourselves. We survived hell 
on earth, and lost everything dear to os, while AJC and others of your ilk 
foiled to rally the moral comp^ of the vvorld in defense of Jewi^ innocents. 
How dare you patronize us about “raising false hopes?** 
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Finally, we are compelled to note that AJC is saddled with severe 
conflicts of interest when it comes to European insurance companies that 
fxofited from the Holocaust. In addition to AJC*s membership on the txiaid 
of the Claims Conference, an avowed opponent of survivors’ individual 
rights, AJC was an ICHEIC participant never imsed any conums 
despite the scandals, rampant mismanagement, deviations from **nile5” that 
were supposedly In place to assist claimants, its rq>udjati(m of a 
Congressional mandate to report on companies’ claims handling policies, the 
shredding of unspectfred memoranda including those concenimg the 
’^phantom rule” reported by ICHEIC arbitrator Albert Lewis, and CEO Mara 
Rudman’s decision to **9eal’’ the ICHEIC records that weren’t destroyed ibr 
50 years. 

AJC’s financial relationship with Allianz, one of the most culpable 
Holocaust era inmrers, is also problematic. Allianz has never been denied 
that the con^any was tdosely allied widi the Nazi Reich. It insured 
Auschwitz and odier death camps while selling policies to European Jews 
and turning over customer files to the Nazis. In 1933, Allianz ebainnan Kurt 
Schmitt was an early Nazi parly member and became Hitler’s Minister of 
Economics. 
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Although AlUanz has refused to honor $2 Inllion virordi of ut^d 
Jewish policies, it was willing to pa; $300 nullion of naming rights to the 
NY Jets/Giants Meadowlands stadium. Thanks to ri^diteous citizens’ outcry 
against this shameful act, the deal was cancelled. Unlike the good people of 
New York and New Jersey, the AJC is perfectly heqrpy to take money ftom 
Allianz — survivors’ mot«y — to pay ftr trips by “young American 
professionals" to Oermany. 
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Mr. Harris, with increasing attention being paid to the substance of the 
issues raised by HR 890 and S. 466, the survivots' position is gaining 
important bipar^an support. HR 890 has neatly sixty (60) co-sponsors who 
have joined original and lead sponsor Foreign Affairs Committee Chairman 
Ileana Ros-Leihtinen, including prominent Jewish members arxl members of 
both political parties, hi the Senate, S. 466 is now co-sponsored by Senators 
Diane Feinstein and Barbara Boxer of California, along with Senators Bill 
Nelsoii and Marco Rubio of Florida. 
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Our colleges have suffered incalculable tragedies and unspeakable 
crimes, most losii^ most if not all of their loved ones. To have no 
understanding or willingness to help in regard to Nazi stolen assets like paid 
up imurance contracts whldt are not given back is intolerable. Having built 
huge organizations by invoking the horrors of the Holocaust to raise money 
and engender sympa&y for their **huinan rights’* programs, AJC now abuses 
its sacred obligations to those of us who endured the ultimate horror by 
opposing what we survivors unanimously support 
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We believe the time has come for AJC and its sister orgamzations to 
inform the sponsors of HR 890 and S. 466 that they l^ve changed their position 
and now suppcst passage of a robust law to enable survivors to recover their 
families’ unpaid inmrance jNjlicies, and that time is of the essence in the need 
for Congresrional action and Presidential approval of the measure. 

If AJC will not agree to tiiis change, we request an opportunity to have 
this discussion with the leadership of the arganizatioD at AJC’s next Board 
of Governors meeting. At this jimcture in history, it is appropriate and long 
overdue for every board member to posonally be on record as supporting or 
opposing Holocaust survivofs’ rights. 
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TESTIMONY OF 

AGUDATH ISRAEL WORLD ORGANIZATION 
AMERICAN JEWISH COMMITTEE 
ANTI-DEFAMATION LEAGUE 
B’NAI B’RTTH INTERNATIONAL 

CONFERENCE ON JEWISH MATERIAL CLAIMS AGAINST GERMANY 
WORLD JEWISH CONGRESS 
WORLD JEWISH RESTITUTION ORGANIZATION 


TO THE 

SENATE COMMITTEE ON THE JUDICIARY 

JUNE 20, 2012 
WASHINGTON, DC 


As Jewish community organizations engaged in advocating for justice for victims of the 
Holocaust, we appreciate the careful consideration of the Senate Committee on Foreign 
Relations of the issues raised by S. 466, the Restoration of Legal Rights for Claimants under 
Holocaust-Era Insurance Policies Act of 201 1. Congress has played a vital role over the years in 
seeking ways to help mitigate the suffering endured by survivors of the Holocaust including 
helping address the mass theft of their property, as well as ensuring that the Holocaust is not 
forgotten. 

Our community, like the U.S. Government, continues to struggle to develop solutions - in the 
face of nearly insurmountable obstacles - which obtain the maximum amount of funds, for the 
most victims in need, as quickly as possible. These efforts have resulted in a number of 
agreements and claims mechanisms, such as the Swiss Banks Settlement, the German 
Foundation “Remembrance, Responsibility and Future” and the International Commission on 
Holocaust Era Insurance Claims (“ICHEIC”). 

With respect to insurance, during and for decades after World War II, except for Germany, a 
virtual vacuum existed in insurance restitution efforts. The absence of relevant documentation, 
the prohibitive costs and time involved in litigation and the nationalization or disappearance of 
many European insurance companies meant there was no effective way for survivors to obtain 
payment for their Holocaust-era insurance claims. Such circumstances are precisely why 
ICHEIC was established - to provide a device which enabled claimants to receive some measure 
of justice which, up to that point, had not existed. Specifically, ICHEIC built a process to pay 
Holocaust-era insurance claims issued by five main European insurers, their subsidiaries, and 
German insurance companies. Representatives of Jewish organizations, major survivor 
organizations, and entities such as the National Association of Insurance Commissioners joined 
in a years-long effort to develop a claims process and meaningful guidelines, as well as to 
identify policy holders. Notwithstanding the impediments which challenged such an effort, in 
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the end, ICHEIC paid out over $300 million in insurance-related payments to tens of thousands 
of survivors and heirs of Holocaust victims, and an additional $200 million for assistance 
programs, including homecare, for survivors in need. 

Any consideration of remedies for the damage perpetrated during the Holocaust - including the 
issue of unpaid Holocaust-era insurance policies - begins with the painful knowledge that 
nothing can erase the murder of the millions of Holocaust victims and the loss and suffering of 
those who survived and their families. At the same time, imperfect as they are, negotiated 
agreements have provided critical assistance to many who waited far too long for some measure 
of justice, in their lifelong effort to cope with unimaginable horrors they were forced to endure. 

Without question, lawsuits, including those brought in U.S. courts, played a meaningful role in 
placing these issues on the public’s agenda, highlighting the gross injustices survivors faced, and 
pressuring governments and institutions to face this most reprehensible chapter in history. At the 
same time, there can be no doubt that the promise of legal peace for those who participated in 
these negotiations was critical to achieving the agreements which were reached. And, as a result, 
hundreds of thousands of victims of the Holocaust have been helped to live with some measure 
of improved comfort, care and dignity as they age. 

Despite the admirable goals of S. 466, we have serious concerns that the proposed bill is not only 
unwarranted, but that its enactment could he detrimental to the interests of survivors, delaying 
and/or jeopardizing tangible efforts to provide support for them. Attached is a Memorandum on 
the draft legislation and the concerns it raises (Appendix A), as well as a document that walks 
through the “Catch 22” this legislation poses for survivors (Appendix B). In sum, advancing the 
proposed legislation would: 

• Raise false expectations for survivors. Encouraging lawsuits based on insurance policies 
issued in Europe, over 70 years ago, does not ensure that a single Holocaust victim will 
benefit. Not many claimants are in a position to begin long and costly litigation and the 
few that might be will face significant legal obstacles related, among other matters, to 
burdens of proof and evidence. In addition, even were insurers able to overcome the 
strict European data privacy laws, the release of unfiltered information, on potentially 
millions of insurance policies, would raise hopes, but yield little new information. 

• Compromise the ability of the U.S. to advocate for survivor benefits and issues. This 
legislation effectively repudiates or reopens prior agreements. The U.S. plays an 
essential role in ongoing negotiations with a number of countries and the enactment of S. 
466 will call into question the U.S. ability to abide by its commitments. 

• Potentially hinder ongoing negotiations which have provided crucial funding for 
Holocaust survivors in need. Last year, negotiations between the Conference on Jewish 
Material Clams Against Germany and the German Finance Ministry resulted in 
considerable additional and new support for, among other matters, survivor home care 
needs, amounting to over $500 million over the next four years. This will mean 
immediate, significant and tangible assistance for needy survivors throughout the United 
States and abroad. Trust and good faith between the negotiating parties have been key 



121 


components of what have been constractive efforts to expand voluntary funding for, 
among other critical services, home health care for ill and aging survivors. 

Hundreds of thousands of Holoeaust survivors in the United States and around the world 
eontinue to he in urgent need of a wide range of assistance. The undersigned organizations have 
come together to jointly raise these concerns with the Committee as S. 466 is unlikely to yield 
results, by any signifieant measure, comparable to the tangible benefits survivors already — and, 
hopefully, will continue to - reeeive from foreign governments. Its passage could, in fact, 
hamper those ongoing and future efforts. 

Congress has played a dynamic role in defending the rights of Holoeaust survivors and raising 
the awareness of Americans about the moral imperative to seek every possible measure of justice 
for victims of Nazi persecution. 

Embarking on lengthy legal action takes time - time survivors in need simply do not have. We 
would therefore urgently ask Congress to take action to provide critical assistance to survivors of 
the Holoeaust who need them now: 

■ Support ongoing negotiations with Eastern European countries pressing them to pass 
legislation and/or establish claims processes for the restitution of or compensation for 
private and communal property seized during the Holocaust; and 

■ Support the Terezin Declaration of July 2009, endorsed by 47 governments, which 
addresses outstanding restitution issues and which seeks the creation of a frmd for the 
social welfare needs of survivors. Congress can help build on this declaration to urge 
European goverrunents, the European Union, and private companies - including 
insurance companies - to step forward and meet these needs. 

We are painfully mindful that no agreement, legislation, or hearing can ever provide closure on 
the moral responsibility of governments, institutions and individuals to confront the past and to 
learn the lessons of the Holocaust. This hearing demonstrates the enduring quest of Americans 
and the Members of Congress who represent them to seek justice and never to forget what can 
happen when anti-Semitism, when hatred in any disguise, goes unchecked. In this effort, we 
urge the Committee to prioritize the urgent and particular needs of the survivor community and 
to work to ensure that the most number of survivors, receive the maximum amount of support, as 
soon as possible. 
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Appendix A : 


Memorandum on S. 466: 

RESTORATION OF LEGAL RIGHTS FO R CLAIMANTS UNDER HOLOCAUST-ERA 
INSURANCE POLICIES ACT OF 2011 

T HE PROPO SED LEOISLATIOHJVOUU}! 

(a) Establish a Federal State Cause of Action and Encourage the Establishment of State 
Causes of Action: S. 466 seeks to establish a federal-based cause of action against 
any insurer or related company with respect to insurance policies in effect between 
1933-1945 and issued to a policy holder residing in any area occupied or controlled by 
Nazi Germany. The bill also provides that any state law creating a cause of action 
against an insurer based on an insurance policy in effect between 1933-1945 and 
issued to a policy holder residing in any area occupied or controlled by Nazi Germany 
will not be “invalid or preempted” by any executive foreign policy or executive 
agreement entered into by the U.S. The bill also prevents any court from dismissing 
such a claim on statute of limitations grounds, if brought within 10 years of the 
passage of the proposed legislation. 

(b) Mandate Disclosure of insurance Information: The bill provides that any state 
law, enacted on or after March 1, 1998, which requires an insurer doing business 
in the state to disclose information regarding Holocaust era policies, “shall not 
be invalid or preempted,” notwithstanding any Executive Agreement Involving 
the U.S. 

In sum, S. 466 seeks to compel insurers to disclose information to facilitate lawsuits based 
on Holocaust era insurance policies issued in Europe between 1933-1945 by establishing a 
federal cause of action and by validating certain existing, or encouraging the passage of 
new, state laws.’ 


^ H.R. 1746, the Holocaust Insurance Accountability Act of 2008, unsuccessfully sought, during a previous 
congressionai term, to establish a federally-based cause of action and disclosure requirement related to Holocaust 
era policies. Both S. 4033, the Restoration of Legal Rights for Claimants under Holocaust-Era Insurance Policies 
Act of 2010, and H.R, 4596, the Holocaust Insurance Accountability Act of 2010, unsuccessfully sought to protect 
state laws creating causes of action related to Holocaust-era insurance policies and state laws requiring insurers 
doing business in a state to disclose information related to such insurance policies from being undermined by any 
executive agreement. Proponents of the three bills have criticized the International Commission on Holocaust Era 
Insurance Claims riCIHEIC"), which established a process to pay individual Holocaust-era insurance claims issued 
by its five participating insurers and their subsidiaries - that is, Generali, Allianz, Zurich, Winterthur and AXA - as 
well as by German insurance companies (and defunct companies which were nationalized or whose assets were 
nationalized by communist regimes). Established in 1998, ICHEIC consisted of representatives from these 
insurance companies, the National Association of Insurance Commissioners, the World Jewish Restitution 
Organization, the Claims Conference (including the American Gathering of Holocaust Survivors and the Centre of 
Organization of Holocaust Survivors in Israel) and the State of Israel. Lawrence Eagleburger, former U.S. 
Secretary of State, served as Chairman of ICHEIC and the Insurance Commissioners of Florida, New York and 
California also played a major role in the work of ICHEIC. 
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Issues of Conc ern 

(a) Survivors Can Already Make Claims Today 


Although iCHEIC has concluded, insurers which participated in ICHEIC committed to 
continue to process claims based on Holocaust era policies. This negates the need, with 
respect to ICHEIC companies, to establish federal or state causes of action. Assistance is 
available to help survivors file such post-ICHEIC claims and there is oversight of whether 
insurers are responding to applicant inquiries appropriately and in a timely manner. 


(b) 


While well-intentioned, S. 466 will generate unrealistic hopes and false expectations among 
survivors. Simply creating a cause of action is far from ensuring a success in court. The cost 
and complexity of pursuing litigation will be prohibitive, even for the few able to sue. 
Claimants will still have to surmount a range of legal obstacles in federal or state court, 
including issues related to burdens of proof and evidence, as well as formidable defenses 
which would be raised.^ The reality is that, at best, a handful of survivors and heirs have any 
chance of realizing a benefit. Sadly, this will do little to bridge the gap between Holocaust 
era insurance policies which remain unpaid and ciaimants that should be paid.^ 


(c) 


Passage of S. 466 would amount to the specific disregard and violation of previous 
agreements, including Executive agreements which contain undertakings by the U.S. to 
provide “legal peace” to certain insurance companies. Such Executive agreements with 
Germany and Austria helped to generate over $200 million in compensation and social 
welfare assistance to survivors.'* Repudiating the very commitments which induced 
insurance companies and countries to participate in international agreements in the first 
place - but not until after the distribution of the monies they contributed pursuant to these 

^ Claimants would also have to identify and locate the company (or Its modern-day successor) which Issued a 
given policy, as well as establish jurisdiction where the insurer now does business. 

^ While mindful of the criticisms of ICHEIC, ICHEIC did pay over $300 million to eligible claimants, while 
distributing about another $200 million for assistance programs, including for homecare, to survivors in need. 
ICHEIC was able to pay tens of thousands of survivors and heirs of victims because it applied an extremely liberal 
evidentiary approach - that no federal or state court would adopt - in processing claims. A federal or state court, 
for instance, would not deem claimants without documentary support or with policies issued by defunct insurers 
eligible for payment (both of which ICHEIC did). ICHEIC also handled claims at no cost to claimants and ignored 
statutes of limitations. 

^ This funding was obtained from insurance companies, industry and countries participating in the German 
Foundation "Remembrance, Responsibility and Future" and the Austrian Foundation "Reconciliation, Peace and Co- 
operation," in return for, among other matters, the U.S. commitment to issue a statement of interest encouraging 
courts in this country to dismiss claims brought to recover compensation based on Holocaust-era Insurance 
policies. S. 466 seeks to prevent the U.S. from taking the very action It promised by, among other actions, 
establishing a federal cause of action related to Holocaust era insurance policies and by blocking the government 
from Issuing such a statement of interest. [S. 466, secs. 6(a) and (b)] 
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international agreements - would compromise the U.S. role and undermine confidence in 
the ability of the U.S. to keep its promises with respect to future commitments. 

(d) CrMcdJkialmL&ssistaKe^QuIdMUnde^^ 

S. 466 also may Jeopardize ongoing negotiations with Germany and others on vital current 
and future funding for the benefit of Holocaust survivors in the U.S. and abroad. These 
negotiations affect far more survivors and involve much more in compensation than will 
ever be realized through S. 466.^ S. 466 potentially hinders these and other negotiations on 
open issues around continuation and expansion of urgent funding for the neediest 
survivors.^ 


(e) 


Disclosure would unleash a t 


S. 466 endorses state laws obliging insurers, or (most likely) their European affiliates, to 
divulge data regarding Holocaust era policies, without any system to determine if the policy 
holders and/or beneficiaries are Holocaust victims. There are real obstacles to obtaining the 
information: a) many Holocaust-era insurance companies, especially those which did 
business in Central and Eastern Europe, no longer exist; and b) insurers still in business 
would have to overcome the stringent European data privacy laws binding them. 


Even absent these obstacles, while the information ultimately produced may very well 
reflect millions of policies, the overwhelming number of the policies will not have been 
purchased by victims of the Holocaust and many of those that were may already have been 
paid or otherwise compensated. Given the significant effort by ICHEIC regarding policy 
holder lists, compelling publication of “information” regarding Holocaust-era insurance 
policies will yield little new, useful data regarding unpaid Jewish policy holders who were 
victims of Nazi persecution.^ 


Recommendations for Action to Help Needy Survivors Today: 


^ In 2011, for example. Claims Conference negotiations with Germany have secured approximately $500 million 
for use over the next four years for, among other matters, homecare funding for Jewish victims of Nazi persecution 
- the most urgently needed and effective form of assistance - increased pension payments to survivors, and the 
inclusion of additional survivors in pension and one-time payment programs. 

^ These open issues, which Involve tens of millions of dollars and require further negotiations, include increasing 
the payments made through the Article 2, Central and Eastern European and Hardship Funds; lowering the time 
period required for survivors to be eligible for certain pensions; raising the stipulated income level below which 
survivors are eligible for pensions; making survivors who were In open ghettos eligible for payments; and obtaining 
payments for child survivors. 

^ ICHEIC researched millions of policies and published the names of over 550,000 (most likely to be Jewish) 
Holocaust era insurance policy holders. That list was widely advertised and led to tens of thousands of survivors 
and heirs of Nazi victims being paid over $300 million by ICHEIC, 
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At this late stage in the lives of survivors, instead of the proposed legislation which risks 
undermining significant funding for tens of thousands of survivors in need, while providing 
compensation for a few claimants at most. Congressional action addressing the following 
issues would most effectively assist Holocaust survivors and their heirs: 

• Supporting ongoing negotiations with Central and Eastern European 
countries focusing on establishing claims processes and/or laws which 
would enable former property owners and communities to recover or 
receive fair compensation for assets - private and communal - seized 
during the Holocaust and/or subsequently nationalized by communist 
regimes. 

• Supporting and implementing the Terezin Declaration of July 2009, signed by 
47 governments, and the related European Shoah Legacy Institute, through 
which projects are being developed, including the following: “Guidelines and 
Best Practices for Restitution and Compensation of Immovable (Real) 
Property Confiscated... during the Holocaust,” which countries will be urged 
to follow; and the creation of a fund which would address the social welfare 
needs of survivors worldwide most in need. 
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Appendix B : 

1. Can a Holocaust survivor who is a policyholder or beneficiary of a Holocanst era 

insnrance policy file a claim with the relevant insurance companies, even thongh the 
formal process established by the International Commission on Holocanst Era 
Insurance Claims (“ICHEIC”) has concluded? 

Although the claims and appeals processes of ICHEIC have formally ended, the 
insurance companies which participated in ICHEIC committed to continue to accept and 
process remaining Holocaust-era insurance claims - applying the ICHEIC standards in 
their decisions - at no cost to claimants. In addition, the Holocaust Claims Processing 
Office (“HCPO”), of New York State, assists survivors in preparing and filing such 
claims with insurance companies. The important work of the HCPO greatly helps 
claimants, nationwide, pursue their claims and is provided at no charge. 

Thus, today, anyone who believes he or she is the beneficiary of a Holocaust-era 
insurance policy and can identify the issuing company is still able to file a new claim 
with any of the companies that participated in or cooperated with ICHEIC, despite 
ICHEIC’s closure. These include some of the largest insurance companies operating 
today in Western Europe. While the companies will not consider claims that have 
already been decided under the ICHEIC process, they have agreed to continue to process 
new claims against Holocaust-era policies underwritten by a specific company, and they 
will do so using relaxed standards of proof. 


2. In light of World War H, subsequent communist nationalizations, and the time that 
has passed since the insurance policies in question were issued, bow did ICHEIC 
determine whether to provide payments to claimants that lacked critical evidence? 

No process could ever, with anywhere near perfect accuracy, compensate and pay the 
claims of each survivor who may have had a Holocaust-era insurance claim. 

Nonetheless, ICHEIC considered the many significant hurdles the survivors faced and did 
not impose the normative rules of evidence or standards of proof. 

For example, it would be rare, if not impossible, for claimants to provide definitive proof 
of the number of premium payments made by a policyholder. If such payments were not 
made, the beneficiary would be entitled to receive less than the full face value of the 
policy. To address this issue, ICHEIC decided, as part of its guidelines, that all 
premiums were deemed to have been paid if they had been paid as of the start of the war 
in each country. Moreover, there are instances in which ICHEIC paid on claims where 
the company was not named or the insurance policy was not produced - based, for 
example, on anecdotal evidence - as well as paid on policies whieh could be produced, 
but which had been issued by Central and East European companies which had been 
nationalized or whose assets had been nationalized. Thus, to address the many 
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challenges - indeed, the virtual guarantee of failure - claimants had faced and would 
continue to confront by bringing lawsuits in court, ICHEIC was established as the first 
(and the only) organization ever to offer Holocaust victims and their heirs a mechanism 
to pursue claims against insurance companies, at no cost, with no regard for any statue of 
limitations, even if neither the claimant nor the insurance company cold produce the 
policy in issue. 


3. Given the leniency built into the ICHEIC process, how could claimants, even were 
S. 466 to be enacted, achieve better results in court? 

The higher standard of proof applied in courts than used by ICHEIC would make it 
significantly more demanding to establish claims. Even if not impeded by statutes of 
limitations, claimants would still face a number of serious obstacles, including those 
related to rules of evidence, burdens of proof and other formidable defenses. Moreover, 
even if claimants could afford the considerable costs of litigation - and many will not - 
any such lawsuits will take time that siuvivors, on the whole, do not have. 


4. How many claimants can hope to benefit from S. 466? 

It is difficult, without a full-scale investigation, to provide a reasonable estimate of the 
number of individuals there are who might have a Holocaust-era insurance policy not yet 
produced or disclosed by insurance companies doing business in the U.S. 

ICHEIC, as a result of its research, which involved the review of millions of insurance 
policies, was able to develop and publish the names of over 550,000 (most likely to be 
Jewish) Holocaust-era insurance policy holders. S. 466, in contrast, would require a 
substantial work and time investment for what likely would be a very small return. While 
the legislation may very well lead to the disclosure of information which reflects millions 
of policies, the overwhelming number of such policies will not have been purchased by 
victims of the Holopaust, nor by Jewish individuals. In other words, compelling 
publication of information regarding Holocaust-era insurance policies, pursuant to S. 466, 
will yield little new, useful data with respect to unpaid Jewish policyholders who were 
victims of Nazi persecution. 

Moreover, S. 466 is not likely to yield anything comparable to the tangible benefits 
survivors already are receiving based on agreements with foreign governments. Indeed, 

S. 466 may jeopardize the continuation of such existing agreements and may compromise 
this country’s role with respect to future negotiations, raising real questions about the 
ability of the U.S. to abide by its promises. 


5. 


What is the likely impact of S. 466 on the survivor community in the U.S.? 
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The proposed insurance legislation may well raise the expectations of Holocaust 
survivors only, in the end, to disappoint them. The costs, time and effort required to 
engage in the litigation provided for in the legislation will be excessive, if not prohibitive, 
even if the insurance companies can overcome the strict European data privacy laws. 

The burden of proof confionting claimants will still pose an immense obstacle to 
surmount, in light of the death certificates, as well as policies and other official 
documents that were lost or destroyed during World War II and subsequently. In 
addition, the mandatory publication by the insurance companies which participated in the 
process established by ICHEIC of all Holocaust-era insurance policy holder names - 
facilitated by S. 466 - will, at this point, yield little new information regarding policy 
holders who were victims of Nazi persecution. Further, even assuming that European 
data protection hurdles could be overcome, most of the policies which would be disclosed 
would not have been purchased by victims of Nazi persecution; many of the policies 
would have already been paid out; and many of those not paid would have been 
otherwise compensated. Thus, the huge expectations that the legislation will generate on 
the part of survivors will simply not be met - leading to upset, disappointment and 
frustration. 


6. Apart from existing agreement and ongoing negotiations, especially with Germany, 
what might be sources of additional funding to assist Holocaust survivors in need? 

In June 2009, the Prague Conference on Holocaust Era Assets concluded with 46 
countries approving the Terezin Declaration, a joint statement including, among other 
matters, language which focuses on the need to help survivors in their last years, through 
home care and other health and medical-related assistance. The intention is that the 
Terezin Declaration and follow-up will motivate signatory countries to step forward and 
help meet these needs of survivors, whether by contributing to a fund or by returning 
certain property seized during the Holocaust. Such an approach, and efforts related to it, 
will bring far more funding to assist mote survivors in need, and will do so much sooner, 
than the legal actions encouraged by S. 466. 
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Holocaust Claims Going Unpaid, Investigation Says 

New York State’s ‘passive approach’ leaving money in German insurance company’s 
coffers, advocates argue. 

Tuesday, December 27, 201 1 
Stewart Ain 
Staff Writer 

Just one month after the U.S. State Department and several major Jewish organizations told a 
congressional committee that New York State’s Holocaust Claims Processing Office (HCPO) 
could be relied upon to handle all Holocaust-era insurance claims. New York State has admitted 
the system doesn’t always work. 

The state’s newly created Department of Financial Services (which combines the Departments of 
Insurance and Banking) released this month the results of a preliminary investigation that found 
that millions of dollars remains in the coffers of life insurance companies because tens of 
thousands of death benefits were never paid. The HCPO is a division of the department. 

As part of its investigation, the department in August directed the 172 life insurance companies 
and fraternal societies licensed in the state to use the Social Security death database or something 
comparable to identify their deceased life insurance policyholders, holdws of annuity contracts 
and retained asset accounts whose beneficiaries never filed a claim. In just three months of 
searches, insurers have already paid nearly 8,000 people the more than $52 million due them. 
Another 28,000 claims are being processed and one million more matches are being researched. 

Those findings have prompted two organizations that represent Holocaust survivors to write to 
Department of Financial Services Superintendent Benjamin Lawsky and Gov. Andrew Cuomo 
requesting that three European insurance companies doing business here — Generali, Allianz 
and AXA — be required to check the databases of Holocaust victims against their lists of 
Holocaust-era policyholders. Failure to issue such a directive, they said, would result in a 
“double standard” that would mean the “state’s efforts to secure payment of Holocaust victims’ 
and survivors’ policies is far less rigorous” than that pursued for all other beneficiaries. 

Officials of the two groups, the National Association of Jewish Holocaust Survivors (NAHOS) 
and the Holocaust Survivors Foundation USA, pointed out that the HCPO takes the “passive 
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approach” (relying on people to file claims) that the department’s investigation found doesn’t 
always work. They noted that this same approach was used by the c (ICHIEC) between 1998 and 
2007 and that as a result it succeeded in recovering “less than 3 percent of more than 550,000 
outstanding policies sold to Holocaust victims, leaving over $20 billion unpaid (in today’s 
value).” 

In the nearly five years since ICHEIC ended, the HCPO’s “passive approach” has “secured a 
grand total of payment on six policies for three individuals,” the survivors wrote. They suggested 
fliat the European insurance companies be directed to make use of the automated files of Yad 
Vashem, the Holocaust memorial and research center in Israel, as well as records from the Swiss 
banks’ $1.2 billion class action settlement with survivors and their heirs, and other databases. 

A spokesman for Lawsky said his office has “received the letter and is reviewing it.” A 
spokesman for Cuomo’s office did not respond by press time. 

Leo Recter, president of NAHOS, said he is aware that ICHEIC officials said they had cross- 
referenced the names of unclaimed Holocaust-era policies with the database of Holocaust victims 
maintained by Yad Vashem. But ICHEIC, he said, was “not overseen by a governmental body 
like New York State.” 

The ICHEIC website said ICHEIC had gathered the names of more than 500,000 policyholders 
or policyholder-related names from participating insurance companies and, with the help of the 
German Insurance Association (GDV), published on the Internet the names of more than 
360,000 German Jewish policyholders. 

“This information was made available to ICHEIC claimants during the claims filing period, 
potentially providing them with additional evidence to support their claims,” according to the 
website. 

But Harry Rose of Miami told The Jewish Week Sunday that he only learned of the ICHEIC 
process earlier this year. He said he then checked the ICHEIC website and found the names of 
his mother and her parents on the list of Jewish policyholders. He then wrote to the HCPO to file 
a claim, and several months later was told that his claim had been referred to the GDV. The 
GDV later sent a letter saying that a thorough search had failed to find policies for any of his 
three family members. 

“I told them I was not the one who added their names to the list,” Rose, 60, said. “I was just 
following up. I would like to find out where they got those names for their list.” 

He said his mother is 91, but clearly remembers that her parents took out a dowry insurance 
policy for her in the 1 930s. 

“She remembers that her parents left a collection box on the counter of their store with a sign 
saying it was for a dowry for their daughter and asking for contributions,” he said. “After the 
war, my mother remembers going back to Germany, inquiring about the dowry and being told by 
a clerk that her fether cashed in that policy during the war. If it was cashed in, they would have a 



131 


record of it They still have detailed records of the fact that my father’s mother and uncle were 
machine gunned to death by the Nazis in 1939 or 1940, so you would think they still have 
insurance records.” 

Rose said that when he wrote an appeal letter to the HCPO, he received a letter Dec. 15 saying: 
“There is no appeals process. ...” He said neither the HCPO nor the GDV addressed the fact that 
his family’s names were on the ICHEIC list. 

One of the ICHEIC commissioners, Bobby Brown, said he favors “anything that pays the 
legitimate claims of additional survivors and their heirs.” 

“I believe there should be no end to the ability of legitimate claimants to claim, and that there has 
to be a company policy of examining each request,” Brown said Sunday by phone from 
Jerusalem. “I have heard stories that not all of them are fulfilling their pledges to continue to 
check all claims. And I would love to see an appeals process because if someone feels they have 
a legitimate claim that has not been met, they need unbiased people to oversee the companies. ... 
ICHEIC was recognized by governments but was not answerable to any government.” 

Asked about those who insist insurance companies cannot be expected to track down relatives of 
families who were murdered by the Nazis, Brown said new technology and documents are 
available today that ICHEIC officials did not have. For instance, he said that Project HEART, a 
new Israeli government program he oversees to document and pursue Jewish assets lost in the 
Holocaust, compared a list of synagogue members with recently obtained city tax records. 

“That gave us their addresses, their businesses and the names of their family members, and so we 
now have a very valuable list,” Brown said. “The ICHEIC process started years ago when 
technology was much different and when the Yad Vashem list of Holocaust victims was much 
smaller. In addition, new archives have been opened.” 

Brown added that the insurance companies should search the records not only of those murdered 
in the Holocaust but other death records to find the names of those who died in later years and 
for whom a claim was never filed. 

Also supporting the survivors’ request for New York State’s help is Elan Steinberg, vice 
president of the American Gathering of Holocaust Survivors and their Descendants, who said 
simply; “Common sense and decency dictates that this is the path to take.” 

“There shouldn’t be any controversy here,” he said, adding that just as insurance companies are 
being asked to assist beneficiaries in contemporary America, they should extend that help to the 
families of Holocaust victims. 

“We now have empirical evidence that the system is broke, and our organization is on record as 
favoring legislation that would enable Holocaust survivors to pursue their rights in court,” 
Steinberg added. 
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He was referring to legislation sponsored by Rep. Ileana Ros-Lehtinen (R-Fla.) but opposed by 
the U.S. State Department and major Jewish organizations that would permit survivors and their 
heirs to sue insurance companies they believe are deliberately concealing information that would 
allow them to collect tiieir relatives’ Holocaust-era life insurance. 

Speaking to about 500 survivors last week in North Miami Beach, Ros-Lehtinen pointed out that 
the ICHEIC process rejected 74,000 out of the 90,000 claims submitted and that survivors were 
told this was the only forum in which they could make their claim. 

“Now the insurance companies are trying to cover their tracks with advertising campaigns,’’ she 
said. “Most recently, Allianz Insurance, which not only failed to honor Holocaust-era policies 
but also insured facilities for the Nazis, began pursuing advertising with American media 
companies. I wrote letters to the media companies to make sure they knew about Allianz’s past 
and asked them to think through their decisions to advertise with Allianz. The media companies 
said they are reviewing their relationship with Allianz ...” 

A spokesperson for Allianz Life, said, “While we can’t undo the past, we have been extremely 
transparent and open about our history. We have made restitution to those who lost their 
properties during the Nazi period. ... Allianz did not keep any money from Jewish policies; any 
Jewish assets/life insurance policies were confiscated by the Nazi government.” 

The company began its efforts in the 1950s by working in close cooperation with the German 
government to try to make certain that restitution was made to those who lost their property 
during the Nazi period, the spokesperson said, adding: "The company also engages in many 
venues to promote understanding among Jewish organizations and German companies." 

Abraham Foxman, national director of the Anti-Defamation League, which is among the major 
Jewish groups opposing Ros-Lehtinen’s bill, said the reason for their opposition is that they 
promised the insurance companies closure if they voluntarily participated in the ICHEIC process. 

“None of us ever believed we would obtain full justice,” he smd. “We were looking for a 
measure of justice — some accountability. We wanted to bring closure and some money to 
survivors who were still alive. Maybe it wasn’t smart ... but the organized Jewish community as 
a whole stood with the organized Holocaust community and for better or for worse asked for this 
deal.” 

Foxman said “our word was a bond,” and that they cannot now support this new approach. 

“What was done was done in good faith and if they now want to take another approach, fine,” he 
added. “1 have no problem if they have creative approaches, but don’t force me to support it.” 

Assemblyman Joseph Morelle (D-lrondequoit) said he supports the efforts of the survivors. He 
said he has been to Yad Vashem and “would be very open to working with people” about 
tapping into Holocaust victim archives to help settle insurance claims. 

“If it requires additional legislation, that is what my committee does,” he said. 
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At the outset, I want to thank the Judiciary Committee for inviting me to be a witness 
at this hearing on “Holocaust-Era Claims in the 21^‘ Century.” Please accept my 
regrets for not being able to testify in person due to a very serious illness in the 
family that requires my presence. In lieu of my appearing, I submit my statement in 
writing. 

The goal of S. 466, entitled “The Restoration of Legal rights for Claimants Linder the 
Holocaust Era Insurance Policies Act of 2011,” seems admirable. The bill seeks to 
enable survivors and heirs of Holocaust victims to bring actions in federal and state 
courts on their unpaid Holocaust era insurance policies issued by insurance 
companies, sixty-seven to seventy-nine years ago, in countries throughout Europe. 

If there were nothing else to consider, I could easily support this effort to resurrect 
the right of survivors to sue for what is justifiably theirs. But there are other, serious 
factors to consider. These factors - especially the urgent and growing needs of poor 
and disabled survivors in this country and abroad, and the negative impact this 
legislation will likely have on other, proven efforts which assist survivors - must be 
assessed in evaluating the bill. 

Put simply, there are tens thousands of survivors in need and this bill will not help 
them at all. At this stage in the lives of Holocaust survivors, many experience, and 
almost all can anticipate, the need for supportive services - including long-term care, 
health care and especially home care. Survivors in need require such services today. I 
do not mean to minimize the importance of the issue of unpaid Holocaust era 
insurance policies or a survivor’s insurance claim, but my focus is on the weii-being of 
aii survivors. 

In this iight, my concern is that S. 466 wouid actualiy prove detrimental to the 
interests of survivors; it promises much more than it can deliver and it may very well 
undermine existing agreements and mechanisms which clearly and effectively help 
survivors now. 

I am a survivor of the Lodz Ghetto, Auschwitz, Flossenburg and other concentration 
camps. Currently, I serve as Treasurer of the Conference on Jewish Material Claims 
Against Germany, known as the Claims Conference, Chairman of the American 
Gathering of Jewish Holocaust Survivors and Their Descendants, President of The 
Jewish Foundation for the Righteous, and President of the internationai Auschwitz 
Committee. 

I am also a Council member of the United States Holocaust Memorial Museum and 
have served as a member of the Presidential Advisory Commission on Holocaust 
Assets in the United States, as well as a member of the Presidential delegation to 
Poland for the Commemoration of the 65*^ Anniversary of the Liberation of 
Auschwitz. 
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What, perhaps, is most pertinent for this Committee and hearing, is that I 
participated in negotiations leading to the establishment - and was a Commissioner - 
of ICHEIC, the International Commission on Holocaust Era Insurance Claims. 

However, my testimony today is not being presented in any official capacity. I am 
here as a survivor who has specific knowledge of all major negotiations that have 
touched upon justice for and the welfare of Jewish Holocaust survivors. I know that 
there are tens of thousands of survivors, all of whom are old and most of whom are 
poor and sick, in desperate need of financial and medical assistance to enable them 
to spend their last years with some comfort and dignity. 

Over the years, I have been a vigorous advocate, and have struggled to find ways, to 
achieve what is in the best interest of all survivors , not just the few who are 
fortunate enough to not need such help. To that end, for over two decades, I have 
actively participated in Holocaust-related compensation negotiations with various 
governments, including Switzerland and Austria, and especially with the German 
government. In contrast to agreements with the Swiss, for example, which basically 
provided only a one-time payment to survivors, ongoing negotiations with Germany 
have resulted in hundreds of millions of dollars, annually, for the benefit of Holocaust 
survivors worldwide. 

These funds have been used to help survivors, particularly those desperately in need 
of home care, medical assistance and other services in the twilight of their lives. In 
many Instances, such services have been the only available source of assistance for 
the survivors. These survivors in desperate need require assistance right now, not 
five or ten years from now, as any court proceeding would result in. 

For these reasons, I believe that 1 have a unique perspective from which to comment 
on the issues which are the subject of this hearing. However, before proceeding, I 
want to express my gratitude to Chairman Leahy, as well as to the other members of 
the Senate Judiciary Committee for dealing with these critical matters. The U.S. 
Congress has played - and I hope will continue to play - a historic role in the just and 
moral effort to address Holocaust era compensation and restitution, an effort for 
which we have little time remaining. 

With respect to the proposed legislation, I want to highlight several pertinent 
concerns: 

• First, S. 466 will raise unreasonable hopes, setting up false expectations for 
survivors only, in the end, to disappoint them. Litigation of the sort 
envisioned by the bill will be lengthy and costly, especially since the issue of 
attorneys’ fees are not addressed by the proposed legislation. As a result, 
unless the bill is really intended as a class action tool to benefit certain 
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attorneys, few claimants will be able to sue individually. Moreover, even 
those claimants will still have to overcome significant legal obstacles in federal 
and state courts, including issues related to burdens of proof and evidence, as 
well as formidable defenses - even in the absence of statute of limitations and 
laches defenses - which still would be raised. The reality is that S. 466 is 
unlikely to provide relief for many survivors or heirs of Holocaust victims with 
unpaid policies. At best, maybe a handful of survivors and heirs of Holocaust 
victims might benefit, and not in the near future. In the end, the bill will not, 
in any significant way, bridge the gap between Holocaust era insurance 
policies which remain unpaid and claimants that should be paid. 

• Second, government-mandated disclosure of insurance information - 
encouraged by the bill - will, at this point, yield little new information 
regarding policy holders who were victims of Nazi persecution. S. 466 
endorses state laws requiring that insurers, or (most likely) their European 
affiliates, to disclose data regarding Holocaust era insurance policies. Such an 
approach will not necessarily yield much useful information. First, many 
Holocaust era insurance companies which did business in Central and East 
Europe no longer exist. The bill can do absolutely nothing with respect to 
providing relevant insurance information or payments for those many 
survivors and heirs of Holocaust victims that purchased policies from such 
companies. In addition, even if the existing companies in question are initially 
able to overcome stringent European data privacy laws protecting 
information about such insurance policies from disclosure - no easy task, 
since European confidentiality laws in this respect are much stricter than 
those of the U.S. - the overwhelming majority of what may very well be 
millions of policies which might be ultimately divulged will not have been 
purchased by victims of the Holocaust. The legislation does not provide, nor 
even hint at, any reasonable system to determine if the policy holders and/or 
beneficiaries of such disclosed policies are Holocaust victims. Finally, many, if 
not most, of the policies disclosed that were purchased by Holocaust victims 
may already have been paid, or otherwise compensated. Thus, state- 
compelled publication of “information” regarding Holocaust era insurance 
policies will yield little new, useful data regarding unpaid Jewish policy holders 
who were victims of Nazi persecution. 

It also should be noted that, despite the stringent European privacy laws, 
ICHEIC accomplished what 1 consider the impossible. ICHEIC researched 
millions of policies and published the names of over 550,000 (most likely to be 
Jewish) Holocaust era insurance policy holders. That list was widely advertised 
in the U.S. and elsewhere and led to tens of thousand of survivors and heirs of 
Nazi victims being paid over $300 million in insurance-related payments by 
ICHEIC. 
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Third, I am concerned that the bill is likeiy to seriously damage critical ongoing 
negotiations with Germany and others for the continuation and expansion of 
hundreds of millions of dollars in crucial funding required by survivors most in 
need in the U.S. and abroad. For example, for home care alone, Germany is 
providing approximately $180 million annually; such funding is irreplaceable. 
The proposed legislation threatens such funding by undermining or reopening 
previous agreements and other commitments. These negotiations have led 
to, and offer the real prospect of continued, substantial benefits for many 
survivors immediately, as compared to the doubtful likelihood of insurance 
recoveries for more than a few survivors or heirs of Holocaust victims offered 
by the enactment of S. 466. Passage of the proposed legislation could very 
well disrupt such negotiations while significant open issues remain relating to 
funding urgently required for the neediest survivors. 

Fourth, enactment of S. 466 would represent the specific disregard and 
violation of previous agreements, including Executive agreements, which 
contain undertakings by the U.S. government to seek “legal peace” for 
certain insurance companies. Executive agreements with Germany and 
Austria, for example, helped to generate over $200 million in compensation 
and social welfare assistance to survivors.’ Yet, S. 466, by its very terms, seeks 
to protect (and/or encourage the passage of) federal and state laws which 
permit legal actions in court based on Holocaust era insurance policies, which 
would undermine or preempt the Executive agreements in question. Indeed, 
the bill specifically provides that any state law cause of action based on a 
Holocaust era insurance policy will not be made “invalid or preempted” by any 
executive agreement or foreign policy entered into by the U.S. And, yet, 
these very executive agreements induced insurance companies and countries 
to participate in certain international agreements and provided hundreds of 
millions of dollars in funding which has already been distributed. Enactment 
of S. 466, put mildly, would cause a massive loss of confidence in the ability of 
the U.S. to keep its promises with respect to future commitments. Such loss 
of faith, in turn, would weaken support the U.S. could provide going forward 
in dealing with foreign countries. 


’ This funding was obtained from insurance companies, industry and countries participating in 
the German Foundation "Remembrance, Responsibility and Future" and the Austrian 
Foundation "Reconciliation, Peace and Co-operation." The funding was secured for, among 
other things, the U.S. commitment to issue a statement of interest encouraging courts in this 
country to dismiss claims brought to recover compensation based on Holocaust era insurance 
policies. S. 466 seeks to have federal and state courts ignore the very action the U.S. promised, by 
blocking the government from issuing, or seeking to block implementation of, such a statement of 
interest. 
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• Fifth, individual daimants will find it difficuit, if not impossible, to procure the 
necessary information and resources to take effective legal action in the 
courts. I suspect that the bill’s major, practical effect will be to open the door 
to class action iawsuits. Even if successful, such actions would prove to be 
time-consuming and, i suspect, benefit lawyers far more than any Holocaust 
victims. 

• Sixth, the various assertions which have been made over the years by some 
regarding the percentage of unpaid Jewish Holocaust era policies which have 
been paid through ICHEIC, makes at least one thing clear: there is no universal 
agreement on the relevant figures. There have been wide-ranging, sometimes 
completely unrealistic, estimates offered regarding the total value of Jewish 
Holocaust era insurance policies which remain unpaid, and unsubstantiated 
allegations regarding what portion of that amount was paid by companies 
which participated in iCHEiC (without any determination having been made of 
how much of the relevant market can be attributed to policies actually sold by 
ICHEIC companies). The state insurance commissioners who were intimately 
involved in the iCHEiC process and thoroughly studied and addressed this 
issue have repeatedly rejected these extremely exaggerated estimates. 

Finally, a process remains available for survivors with remaining Holocaust era 
insurance claims against companies that participated in the iCHEIC process. Indeed, 
the ICHEIC insurance companies continue to accept and process Holocaust era 
insurance claims received after the close of the ICHEIC process - still applying the 
liberal ICHEIC evidentiary standards in their decisions, including not applying statutes 
of limitations - at no cost to claimants. In addition, the Holocaust Claims Processing 
Office (“HCPO”) of New York State assists survivors in this regard nationwide, filing 
such claims with insurance companies, at no charge. In recent months, 
advertisements were published throughout the U.S. - in such newspapers as the 
Washington Post, The Forward and Jewish Week - notifying potential claimants of this 
available mechanism. 


THE INTERNATIONAL COMMISSION ON 


CLAIM S 


A. HOLOCAUST ERA INSURANCE 

CLAIMS PRIOR TO ICHEIC 

During and for almost sixty years after the end of World War II, few Holocaust 
survivors were able to recover the proceeds of their unpaid Holocaust-era insurance 
policies. They faced enormous obstacles in seeking to obtain payment on such 
policies and few attorneys stepped forward willing to help with their plight. 
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In that period, insurance companies were averse to paying, even to giving a fair 
hearing regarding, such claims. Indeed, there are chilling examples of companies 
insisting that claimants produce death certificates, including from Auschwitz, of 
deceased policy-holders. The absence of relevant documentation - much of which 
had been destroyed or lost - legal defenses forwarded by the insurance companies, 
and the prohibitive costs and time involved in pursuing legal actions against the 
companies proved insurmountable obstacles to successful recovery for virtually all 
potential claimants. In addition, the nationalization or disappearance of many 
companies which had sold insurance in pre-war Europe prevented insurance 
recoveries in a substantial number of cases as well. 

A vacuum existed in post-war insurance restitution efforts. No effective way existed 
for survivors to obtain payment for their pre-war insurance claims. As a result, few 
survivors or members of their families, ultimately, were able to convert the policies 
they had purchased into the compensation they were owed. 

Such circumstances are precisely why the ICHEIC agreement was reached. The 
ICHEIC process was established to fill this void and enable claimants to attain some 
measure of justice which, up to that point, did not exist. 

The agreement to establish ICHEIC, known as the Memorandum of Understanding, 
was signed in 1998 by the following parties: the World Jewish Restitution 
Organization and the Claims Conference - both of these organizations included 
representatives from the American Gathering of Jewish Holocaust Survivors and the 
Centre of Organizations of Holocaust Survivors in Israel, which are organizations that, 
for years, have represented and worked on behalf of survivors’ rights; the National 
Association of Insurance Commissioners, which represented the state insurance 
commissioners of all 50 states; six (which later became five) large European 
Insurance companies; and the State of Israel. In addition, as part of the negotiations 
with the German government and industry, which ultimately led to the establishment 
of a DM 10 billion fund, primarily for former slave and forced laborers, German 
insurance companies also became part of the ICHEIC process. 


B. THE ICHEIC PROCESS 

1. ICHEIC Sought to Resolve All Claims Submitted 
Regardless of the Company Identified in the Claim 

ICHEIC served as a forum - at no cost to survivors and without regard to statutes of 
limitations - to identify, process and compensate previously unpaid claims based on 
Jewish Holocaust era Insurance policies. However, only the five European companies 
which signed the Memorandum of Understanding, together with the German 
companies which were part of the German Foundation agreement (collectively. 
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"ICHEIC companies"), provided funding for ICHEIC. These companies represented a 
portion of the vast European insurance market. However, insurance companies 
representing the larger part of the market did not help fund or otherwise participate 
in the ICHEIC process, or no longer existed. 

Further, even though the Memorandum of Understanding establishing ICHEIC called 
for the resolution of claims against Holocaust era insurance policies issued by the 
companies participating in the ICHEIC process, ICHEiC’s efforts went well beyond 
that. 

First, only a small percentage of all claim forms submitted to ICHEIC named a specific 
company, and few claims included any documents linking the policy in issue to the 
specific company named in the claim. In addition, some claims that did identify the 
policy-issuing companies turned out to be against companies which were neither 
signatories to the Memorandum of Understanding nor German insurance companies. 
To ensure that these claims would be treated properly, ICHEIC entered into 
agreements with other agencies and transferred such claims as appropriate. 

Second, to ensure the broadest possible reach, when ICHEIC received anecdotal 
claims which did not identify a specific insurance company, it nonetheless circulated 
such claims to all member companies that did business in the policy-holder’s country 
of residence. 

Finally, there were a number of claims submitted based on policies written by Central 
and East European companies which were defunct after the war and without any 
present day successor. Such claims were not only reviewed by ICHEIC but, in many 
instances paid. Indeed, over $24 million was paid to policy holders of such companies 
through an in-house process it developed. Regrettably, when we attempted to 
obtain repayment of these funds from East European governments which in most 
instances nationalized the companies in issue, as of today, we have been unable to 
recover even a penny because we cannot provide the governments with proper files 
and evidentiary support for the individuals in question due to stringent privacy laws. 
Many insurance companies - which, for example, had been located in the former 
Czechoslovakia, Hungary, Poland, Romania, and the former Yugoslavia, among other 
Central and East European countries - issued tens of thousands of Jewish Holocaust 
era insurance policies prior to the war. Such companies, however, had been 
nationalized, liquidated, gone bankrupt, or otherwise went out of business. Neither 
the governments which nationalized these companies or seized their assets, nor their 
successors, have paid survivors for their insurance claims, nor did they provide any 
funding for the ICHEIC process. Nonetheless, in addition to processing claims 
involving the ICHEIC member companies, ICHEIC took on the immense challenge of 
processing and making payments to claimants - even though neither ICHEIC nor any 
other organization was repaid for this - even for policies issued by such bankrupt or 
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nationalized companies, according to ICHEIC rules and guidelines, including ICHEIC 
valuation standards. 

2. ICHEIC Guidelines 

During negotiations with the insurance companies participating in the ICHEIC 
process, an endless series of obstacles had to be resolved. One issue related to the 
differing and prohibitive data protection and privacy laws of each country - Germany, 
Italy, France and Switzerland - in which the member insurance companies are 
located. In an effort to have as many relevant names of policy-holders as possible 
who were thought likely to have suffered any form of Nazi persecution identified and 
disclosed, each country’s laws needed to be addressed individually. Publication of 
large numbers of names, where the overwhelming majority of the Individuals were 
neither Jewish nor Holocaust victims, was of paramount concern to European 
governments. Nonetheless, as previously noted, ICHEIC succeeded in publishing the 
names of over 550,000 Holocaust-era insurance policy holders which were most likely 
to have been Jewish victims of Nazi persecution. 

Another problem related to the issue of proof. Even if statutes of limitations were to 
be ignored - which S. 466 seeks to achieve - no court of law, for example, would or 
could rule in favor of an individual making a claim based on an insurance policy not 
presented in court. However, many Holocaust era insurance policies have been 
destroyed, lost or otherwise cannot be produced. ICHEIC developed and 
implemented a liberal evidentiary approach to deal with such documentary gaps. For 
example, ICHEIC agreed to pay claimants who could not produce an insurance policy 
document. This is no small matter. Without an insurance policy, how is the Identity 
of the policy holder, the face value of the policy and, most importantly, the 
beneficiary ascertained, so many years later? How can a court rule in favor of any 
claimant when such information is unavailable? Yet, ICHEIC decided, as a matter of 
principle, how to address such circumstances in a way that allowed the pertinent 
family to receive compensation for the policy. 

In addition, definitive proof was rare concerning the premium payments made by a 
policy holder in Holocaust era insurance policy cases. This is critical information - if 
premium payments were not made, for example, the beneficiary would receive less 
than the full face value of the policy - and ICHEIC also addressed this issue in a liberal 
manner. 

Another significant obstacle related to how much to pay on any given policy. Not 
surprisingly, the value of a Holocaust era insurance policy. Issued in a particular 
currency (many of which no longer exist), almost seven decades after the outbreak 
of World War II, required complicated determinations that necessarily varied broadly 
depending on available documentation and on which values and methods - out of a 
broad range of possibilities - were used for the calculations. Nonetheless, ICHEIC 
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developed a method for appraising claims. This was no easy task and made especially 
difficult in the face of the profound differences between the Jewish side and the 
insurance companies. Nonetheless, a methodology was developed and accepted by 
the parties, which led to the negotiated settlements and compromises essential to 
moving the process forward. 

In sum, the ICHEIC process was a response to the ineffectiveness of lawsuits in 
dealing with issues raised by Holocaust victims and heirs of victims related to their 
Holocaust era insurance policies. ICHEIC paid on claims in circumstances where the 
company was not named, the insurance policy was not produced, and no information 
was provided with respect to whether premiums were paid. It paid on policies which 
were produced, but which had been issued by insurance companies which had been 
nationalized or whose assets had been nationalized. It also developed an acceptable 
system of appraising policies. ICHEIC became the first - and, indeed, has been the 
only - mechanism ever to offer Holocaust victims and their heirs a place to pursue 
claims against insurance companies, at no cost, with no regard for any statute of 
limitations, even if neither the claimant nor the insurance company could produce 
the policy in issue. At the same time, because many European insurance companies 
refused to participate, the ICHEIC process did not represent the entire, nor even the 
majority of the. Holocaust era European insurance market. 


CONCLUSION 

The most that can be achieved by any effort to address the damage inflicted relating 
to the Holocaust is an imperfect justice. Nothing can truly remedy the wrongs that 
were perpetrated. Yet, ICHEIC achieved some measure of success. Indeed, what it 
accomplished was without precedent: 

• Prior to the ICHIEC process, there was, practically speaking, nowhere 
to go to recover the proceeds of unpaid Holocaust era policies. ICHEIC 
filled that void. It established a mechanism to identify and process 
Holocaust era insurance claims even when, as was typical, claimants 
had no documentation; 

• The ICH EIC process was at no cost to survivors and without regard to 
any statutes of limitations; 

• ICHEIC paid claims on policies issued by insurance companies which no 
longer existed, whether due to nationalization, bankruptcy or other 
reasons; 
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• An archive consisting of the over 550,000 most likely Jewish 
insurance policy holders is now available to survivors, historians and 
other researchers; 

• In total, over a half-billion dollars in payments to Holocaust era 
Insurance policy-holders and heirs, as well as to programs benefiting 
Holocaust survivors was distributed as a result of ICHEIC. The 
payments included providing critically needed home care funding for 
elderly and ailing Holocaust survivors in the U.S. and elsewhere; and 

• The insurance companies which participated in the ICH EIC process 
continue to accept and process claims: again, at no cost to the 
claimants and regardless of any statutes of limitations. In addition, 
claimants, at no charge, may obtain the assistance of the Holocaust 
Claims Processing Office in preparing and filing such claims. 

On the other hand, 1 fear S. 466 will not achieve its goal of providing an effective 
avenue to successfully compensate Holocaust victims and their heirs for unpaid 
insurance policies. The proposed legislation mandates that insurance companies, 
notwithstanding the strict, European data privacy laws, disclose the names of all 
policyholders during the entire relevant period. This extraordinarily costly effort, 
however, will yield little new information regarding Jewish policyholders. Moreover, 
the Insurance companies which participated in ICHEIC already have disclosed most, if 
not all, of their Jewish-purchased, Holocaust era insurance policies. As a result, 
almost all policies which would be disclosed by such companies pursuant to S. 466 
will not have been purchased by individuals who suffered Nazi persecution; many of 
the policies at issue may already have been paid; and many of those not paid, will 
have been previously compensated. 

In addition, litigation of such claims will be lengthy, and the associated costs, time 
and effort required will prove excessive and unreasonable, certainly for elderly 
survivors. Most survivors will, most likely, not be alive to see the results of any of the 
lawsuits the proposed legislation authorizes. 

While maybe a handful of survivors and their heirs, at most, will benefit from S. 466 , 1 
am also concerned that the bill’s enactment will unjustifiably generate huge 
expectations that, in the end, will not be met, which will have a profoundly negative 
impact on survivors. 

Finally, I am extremely concerned that the proposed legislation will severely damage 
the common goal of those looking to help survivors. It may jeopardize ongoing 
negotiations with governments for the continuation and expansion of critical funding 
to meet the vast, immediate needs of Holocaust survivors, both in the United States 
and worldwide. Moreover, I also worry that the support the U.S. government 
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provides Holocaust survivors will be undermined as the German government and 
others lose faith in the ability of the U.S. government to keep its promises. 


The proposed legislation, in addition to the problems it will create, is likely to provide 
few claimants, at most, with insurance-related payments. Thus, I respectfully suggest 
that, instead. Congressional action address the following issues, which would provide 
critical assistance to survivors of the Holocaust and their heirs. 


First, support and help implement the Terezin Declaration of July 2009 and the 
related “Guidelines and Best Practices for Restitution and Compensation of 
Immovable (Real) Property Confiscated or Otherwise Wrongfully Seized by the Nazis, 
Fascists and Their Collaborators during the Holocaust (Shoah) Era between 1933- 
1945,” of June 2010. Each of these documents was endorsed by over 40 
governments. Through these undertakings, a number of efforts are under way, 
including to develop a fund to address the social welfare needs of survivors most in 
need worldwide, through the restitution and/or compensation of confiscated 
property, including heirless Jewish property. 

Second, as a related matter, support ongoing negotiations with various East 
European countries focusing on establishing laws and/or claims processes which 
would enable former property owners and communities to recover, or receive fair 
compensation, for real property - private and communal - seized during the 
Holocaust and/or subsequently nationalized by communist regimes. 

Third, reimbursement is still being sought from certain East European governments 
for claims paid by ICHEIC to claimants who held policies issued by European insurance 
companies that were nationalized or had their assets nationalized. Congressional 
assistance in the efforts to recover such funds would be extremely helpful. 

Fourth, the insurance companies which participated in ICHEIC continue to process 
claims they received after the close of ICHEIC. In order to ensure that this 
undertaking continues to be properly implemented. Congress may want to consider 
ways to enhance the process and help develop a mechanism to monitor the 
processing of such new insurance claims. 

Over the years, the U.S. Congress has played a major role in attempting to secure 
Holocaust-era compensation and restitution, as well as to ensure that the Holocaust 
is not forgotten. You have the gratitude of the survivor community for such support 
and we hope that, in the future, you will continue to provide such assistance. 


Thank you. 


June 20, 2010 
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228 Justice Couxt, ME #B Washington, DC 2(K)02 


Sometimes in life, even well-meaning organizations can lose their way and in the process lose sight of tiie 
simple yet profoural distinction between right and wrong. Sadly this seems to have happened on the 
fundamoital question of restoring the basic rights of Holocaust survivors and their heirs to seek justice in 
American courts against the mega- Insurance companies which intentionally compounded the 
unimaginable tragedy of the Holocaust by refusing to honor policies purchased in good faith by Holocaust 
victims. 

I have been deqily disappointed to learn that a number of highly respected Jewish organizations have 
come out in opposition to HR 890 and S. 466 -legislation that would merely give Holocaust survivors and 
their heirs the same rights as every other American to pursue justice in our Courts. My late husband 
Congressman Tom Lantos was the only Holocaust survivor ever elected to the United States Congress. 

He strongly supported this legislation and rejected the arguments of those who lobbied to close the 
courtroom door to Holocaust survivors. He believed that various efforts to negotiate comprehensive 
settlements for those who had been cheated by the insurance companies had failed to adequately meet the 
test of fairness and success- and he was right. 

It is widely known that half of the Holocaust survivors in this country live in poverty and cannot afford 
sufficient health care, nutrition, shelter, dental care, home care and other basic necessities. Many have 
died in desperation, robbed of the insurance proceeds they should have received decades ago. 

This is a scandal and our only concern should be to ensure that such individuals and their families have 
every cottceivable opportunity to right the wrong that was done to them. Out concern should not be to 
ensure “legal peace” or “closure” for the behemoth German, Swiss, Italian and French insurance 
companies who refused to honor billions of dollars of unpaid Jewish policies. They are most assuredly not 
deserving of our sympathy. It is closure and justice for their victims that should be our goal. Neither 
should any Jewish organizations patemalistically tell these survivors that vindication of their legal rights 
will be too daunting and difficult. They should have the same rights as any other American citizen to 
make that determination for themselves. 

My late husband Tom Lantos spent his entire Congressional career fighting for the rights of victims of 
injustice. He knew all too well what it meant for human beings to have their rights stripped away by the 
arbitrary aas of government and he fought against such indignities throughout his public career. That is 
why, were he still alive he would be leading the charge to protect the rights of Holocaust survivors and 
their families. I call on his colleagues in the Congress to follow Tom’s lead and support this important 
legislation. It is a simple matter of standing up for what is ri^t. 


Mrs. Annette Lantos is a Holocaust survivor who worked side by side with her husband. Chairman Tom 
Lantos, for nearly 3 decades as the unpmd Director of the Congressional Human Rights Caucus. She 
currently serves as the Chairman of the Lantos Foundation for Human Rights and Justice. 
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Friday, June 15, 2012 
6:39 a-m. PDT 

Editorial 


Help for Holocaust victims 

Two bills in Congress could remove roadblocks faced by those who bought 
insurance to protect themselves and their families against the Nazis. 

June 15, 2012 


In Europe, as the Nazis rose to power, many Jews tried to protect themselves and their families 
financially by purchasing life insurance policies, aimuities, even dowry policies. For decades 
after World War II, getting payment on those policies — particularly difficult when survivors 
and heirs had been stripped of all their possessions, including family records — became part of 
the larger challenge of how to compensate those who suffered at the hands of the Nazis. Two 
bills in Congress would help families recover money long denied them. They deserve approval. 

With the support of the U.S. government, the insurance industry set up an international 
commission in 1 998 through which European insurers agreed to pay out thousands of claims, 
using relaxed standards of proof. Not all survivors chose to go through the International 
Commission on Holocaust Era Insurance Claims or to accept the payments they were offered. 
Many criticized the insurers for underpaying or unfairly denying claims. Instead, some filed 
lawsuits in the U.S. against European insurers doing business here as well. But federal courts 
rebuffed their attempts, saying they interfered with U.S. foreign policy, which was geared toward 
securing the European insurance companies' cooperation with the commission and promoting it 
as the exclusive arena for survivors' claims. 

The bills in the House and the Senate would overrule those court decisions and allow survivors 
to sue. The legislation would also allow stales to enact laws (as California once tried to do) to 
compel European insurers doing business in the state to disclose the names of policyholders firom 
the Holocaust era. 
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Both the George W. Bush and the Obama administrations have urged courts to disallow 
individual lawsuits. And the current administration says the legislation would harm the 
processing of any Holocaust-era claims still underway and cripple relations with countries the 
U.S. has entered into agreements with regarding a variety of reparation and restitution issues 
from that period. 

Those objections are overblown. The U.S. never guaranteed European insurers that they would 
be immune from litigation in return for settling claims through the commission. United States 
officials promised only to file statements in lawsuits arguing that the cases be dismissed in the 
interest of foreign policy. And they’ve done that. 

Simply allowing survivors to sue is no guarantee of legal success, and many might face arduous 
battles in court. But that is their risk to take. The U.S. government should not stand in their way. 

Copyright © 2012, Los Angeles Times 
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NEW YORK STATE BANKING DEPARTMENT 
HOLOCAUST CLAIMS 
PROCESSING REPORT 


As Required by Section 37-a of the Banking Law 


Report to the Governor 
and the Legislature 


January 1 5, 201 1 


Richard H. Neiman 

Superintendent of Banks 

New York State Banking Department 
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I. Background 

For over 13 years the State of New York has played an integral role in helping 
individuals of all backgrounds obtain a measure of just resolution for the theft of 
property during the reign of the Nazi regime. Though banks, insurance companies, 
and private and public art collectors are now more willing to consider claims from 
Holocaust victims and/or their heirs whose property was looted, the processes for 
filing such claims, however, can be difficult to navigate. 

The Holocaust Claims Processing Office ("HCPO") of the New York State Banking 
Department was created on June 25, 1997 to provide institutional assistance to 
individuals seeking to recover assets lost due to Nazi persecution. The mission of 
the HCPO is threefold: 

1 . recover assets deposited in banks; 

2. recover proceeds of unpaid insurance policies issued by European insurers; 

3. recover art lost, looted, or sold under duress between 1933 and 1945. 

The HCPO's highly trained staff work with claimants to collect the most detailed 
and accurate information possible. Using unique investigative skills staff members 
corroborate information provided by claimants with research in archives, libraries 
and other resources. The documentation which the HCPO secures on behalf of 
claimants has proven instrumental in substantiating their claims. 

The HCPO then submits claim information to the appropriate companies, 
authorities, museums or organizations with the request that a complete and 
thorough search be made for the specified asset(s) and when applicable that the 
lost asset be restituted to the claimant. To ensure rigorous review of these 
inquiries, the HCPO maintains frequent contact with entities to which it submits 
claims. Claimants contact the HCPO with questions at any time knowing that they 
have a committed advocate who will be responsive to their concerns. Because the 
HCPO is highly respected for its service and sensitivity to the issues, claimants and 
other agencies often refer individuals to the HCPO for assistance. 

Once an agency has completed its review of a claim and reaches a determination, 
the HCPO reviews the decision to ensure that it adheres to that agency's published 
processing guidelines. Since claimants may lose track of the many claims they 
submitted and as each agency has unique and often complex guidelines, the HCPO 
helps claimants understand these guidelines in order to interpret decisions. 

In the event that a claimant wishes to appeal a decision, the HCPO guides 
claimants through this process as well and performs additional research when 
possible. Alternatively, when claimants receive positive decisions that include 
monetary awards, the HCPO facilitates payment by explaining the various forms 
and by following up with the claims agency to confirm payment. 
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The HCPO's experience has been that the knowledge and expertise of its staff 
alleviates burdens and costs often incurred when individuals pursue claims on their 
own. Successes are a direct result of the importance attached to and attention paid 
by the HCPO to individualized analysis. Indeed it is fair to say that, that since 1997 
the HCPO has worked directly with almost all restitution and compensation 
processes in existence today, {See Figure 1). 



Figure 1 - Compensation Organizations and the HCPO 


II. Overview of Operations and Accomplishments 

From its inception through December 2010, the HCPO has responded to more than 
13,000 inquiries and received claims from 4,855 individuals from 45 states, the 
District of Columbia, and 38 countries. (See Figures 2 and 3). 



Figure 2 - International Geographic Distribution of HCPO Claimants 
(Areas appearing in color represent countries where HCPO claimants reside,? 
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Figure 3 - Domestic Geographic Distribution of HCPO Claimants 
(Areas shaded green represent states where HCPO claimants reside.) 


In total, the HCPO has successfully closed the cases of 1,725 individuals in which 
either an offer was accepted, the claims process to which the claim was submitted 
issued a final determination, the assets claimed had been previously compensated 
via a post-war restitution or compensation proceeding, or otherwise handled 
appropriately (i.e. in accordance with the original accountholders' wishes); the 
claims of 3,084 individuals remain open. 

The combined total of offers extended to HCPO claimants for bank, insurance, and 
other asset losses amounts to $158,679,367, this represents an increase in offers 
of $5,648,376 from the previous year. {See Figure 4). 
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Ffoure 4 - Total Offers hxtended to HCPO Claims to Date by Country 
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Of the claims filed with the HCPO to date, 2,371 individuals (from 42 states, the 
District of Columbia, and 37 countries) submitted claims for assets deposited in 
banks referencing 3,698 individual account-holders. The HCPO has closed the 
claims of 456 individuals; 1,915 individuals currently have open bank claims which 
have been submitted to a number of parallel claims processes. 

To date, offers extended to HCPO claimants seeking the return of bank assets total 
$75,490,787’, this represents an increase in offers of $4,430,562 from the 
previous year. (See Figure 5). 



Figure 5 - Bank Claims 


Furthermore, 2,327 individuals (from 42 states, the District of Columbia, and 25 
countries) submitted insurance claims referencing 3,426 individual policy-holders. 
The HCPO has closed the insurance claims of 1 ,638 individuals: 689 individuals 
currently have open insurance claims most of which are under review for closure. 
Claims for unpaid insurance policies have been submitted into a number of parallel 
claims processes for consideration. 

To date, offers extended to HCPO claimants seeking the proceeds of insurance 
policies total $31,566,263, this represents an increase in offers of $89,539 from 
the previous year. (See Figure 6). 


This sum includes two dormant Lithuanian Holocaust era bank accounts, previously held by 
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Figure 6 - insurance Ciaims 


The HCPO has accepted 157 art claims (from 18 states, the District of Columbia, 
and 12 countries) referencing thousands of items, approximately 8,000 of these in 
sufficient detail to permit additional research. The office has closed the claims of 
28 individuals, 129 individuals currently have open art claims. To date, 50 cultural 
objects have been restituted to HCPO claimants. (See Figure 7). 



Figure 7 - location of Objection at Time of Present-day Discovery 


Several compensation agencies administering programs covering bank account 
and/or insurance policy losses also assess claims for material and/or other losses 
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resulting from Nazi persecution. Of the 4,809 individuals who filed claims with the 
HCPO 615 of them were found eligible for compensation under material asset, real 
property loss or other schemes. To date, offers extended to HCPO claimants 
seeking other material losses total $51,622,317, this represents an increase in 
offers of $1,128,275 from the previous year. {See Figure 8). 
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Figure 8 - Other Compensation Claims 



The HCPO anticipates that claims will require monitoring through the end of 201 1 
and beyond given that: the claims processing entities in France, Israel, the 
Netherlands, and the United Kingdom are still accepting and handling claims; 
members of Congress continue to express an interest in adopting legislation to 
address unresolved claims for Holocaust-era insurance policies: insurance 
companies continue to review and process claims submitted directly to them; and 
the Federal Government is considering established a US Art Commission to mediate 
claims regarding Holocaust-era looted art and the proposal currently in circulation 
requests that the HCPO assist with such a process. Ultimately, therefore, the time 
required for submitting and processing claims is determined by circumstances 
beyond the HCPO's control. 
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Holocaust Survivors Fight 
Insurers and White Home 


Claims Run Counter to U.S, Foreign Policy 


ByERICLiartBLAU 
WASHINGTON — Sbrty-six. 
ye,aR after she sunnved the Nasi 
death camp at A-oschwitz, Renee 
Firestone is still trying to find out 
what became of an insurance pol-' 
icy that she suspects her father, 
who (Jied in the Holocaust, took 
out ft-om an Italian insurer before 
the war. , 

Ms. Firestone. S7, a naturalized 
American citiren from Uie former 
Czechoslovakia who became a 
fashion designer in Los Angeles, 
expected resistance from the in- 
surant companies that fielded 
claims from many thousands of 
Holocaust survivors and thesr 
heirs. What she did not foresee, 
she said, was tlte opposition from 
her own governmetil — including 
the State Department' -and Con- 
gre.ss — to her geltiag her day in 
cotirt. 

“What’s so painful is that we 
can see they're just tvaitlng for 
all of us to die,” she said. 

The legal claims by hundreds 
of American siunrivoi-s like Ms..- 
Fjrestoii6 have set off an intetise 
iobbying campaign iti Wastiing- , 
to.n ori uicir behalf- But opjwsi- 


Minister Nabto Kan, right, during h«tted parliumenlnty debate Wednesday over 


Report Finds Japan Underestimated 


lowed a wM,k!ong insi 
tlie muitinasional lean 
■the proWetns that it cii 
ready been well donmi' 
The team said it vis 
nuclear plants damag* 
eonhqimkc and tsuttat 
ing Fukushlma Dtiiichi 
released the three-pag 
nary report to prov 
feedback to the Jnpanc; 
ment as well as lessons 
bal nucieor industry, 
would release a longs 
before a tiuciear safe 
ence that starts June 2 


nation's government to offer non- 
binding recommendations on 
improving safety. 

Still, the report’s cautious crit- 
icisms gained attention m Japan, 
coming oti the same day as (jppo- 
stcion parties sutmiitted a no-con- 
fidence motion against Prime 
Minister Naoto Kan. 

While Mr. Kan i.s especitcd to 
survive the measure, which wilt 
probably be voted on In I*arlia- 
ment on Thursday, it has re- 
inforced crilkism here'Qiat he 
has been slow anti indecisive in 


By MARTIN FAtKLER 
TOKYO - Japan underesti- 
mated the danger of tsunamis 
ami failetl to prepare n<letiuaie 
backup systems at the fhikushi- 
ma Daiichi nuclear plant, a team 
of inspectors from an internation- 
al nuclear regulator Sitid Wednes- 
day tn a critical report that was 
-released as the Japanese prime 
minister prepared to face a no- 
confidence vote in Parhatneni. 

In its preliminary report on the 
nuclear crisis, which echoed ear- 
lier criticisms of Japan’s inadeq- 
uate safety measuros, the teatn, 


tion from the govonimeni and 
even from leading Jewish groups 
has created an uncomfortable rift 
between groups that are normal- 
ly in alliance and-has created a 
petentiai minefield for President. 
Obama. 

“The whole thing saddens me,” 
Elie Wiesfii, iho Nobel laureate 
who is perhaps the most weli- 
k-TowTi Holocaust survivor, said 
of the rtft over the insurance 
benefits. “1 don't know how nr 
why Shis has happened, but the 
suP-ivors should be hsiped how- 
ever we can.” 


mg what he said was a historical | 
injustice. He said that the claims ! 
process set in place by the 2000 
ag.'-eement with Germany was 
rife with abuse and that money 
paid out from it rqjresented only 
a sthaJl fractiim of the 520 billion 
in current dollars that was owed 
on Holocaust-era insurance pd- 
icies. 

the bulk of the claiins have 
gone unpaid, Mr. Dubbin said, 
while many of the rundvors are 
living in poverty in cities around 
Che United States. “It’s an utter 
disgrace,” he said 


from the International Atomic 
Enei^y Agency in Vienna, also 
called for stronger regulatory 
oversight Steps should be taken, 
it said, to ensure that "regulatory 
iDdcpemtoice and clarity of roles 
are preserved in all circum- 
stances." 

This seemed to repeat a widely 
held criticism in Japan that collu- 
ave tics between regulatsM'S and 
industry led to weak oversi^ 
and a failure to ensure adequate 
safety levels at the piant. 

The report did trffer some 
praise, particularly to Japanese 


A nuclear watchdog 
group says backup 
systems were 
inadequate. 


his response to ciie March 11 
earthquake and isunanii, which 
left more than 24,000 people dead 
or missing. The motior. has al- 
ready proved poiiticalty bruising, 


rm. 

Goshi Hosono. an i 
the prime minister who 
.lapan's puini mai! on i 
; sue.s, said TV,tkyo acc 
team's findings. He als 
pan would review its ni 
ulatory framework, 

Tlic report spoke hi| 
pan’s handling of the ■: 
it hsppenet!, calling the 
workers to regain coni 
crippled reactors “exen 
The report also pra 
taken by Tokyo to p: 

,.,,CK)’)u!iiUi»ii Ij-uEii I'.idiati 
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bash the 

Bush '^Bpr- 

oud7 (mo^ ^Jdi^of'Stifcnr- 

tug sumvont to piw scrims hi 
^owit spihist SHtn^efi^ I 


agreemeot thst tte thdthd ^stts 

rnehed la 3000 wtQi Genasay. 

wMfii led to $300 aiffikm in h^- 

am paymoits to survtvars 

Owirbdn. 

Thethrett; 


^tosetfivdgnpdl^TIteDBit- 
ed Stat« Court (O^q^als the -. 
SecMBt CSrcohlast 3^ vahd^ed’ 
the Shate Deptutmenfs soid^ 
ss it dj am lss e d daiaa Wou^ 
egidiiat an ItBiien inamice cont- 
pany;G<ocnli, whtdi had issued 
mans' .polides b^ore the Holo- 
-dmt to European Jews who 
iiranted to protect thoase^ves &• 
»»n<^ny i^tinA tbe rise of Nazi 
' pmw. 


Susan Rut^-Sf, a lUngsridd: , 
.,41^ \atm >i^r^inai 
i^’lkOw Hvain-I^ogi^, said 

jotted tbe'a^he 

' un'aafanWr tesufada pwti^ iB 
^1. It faxikated dud he had tak- 

en out a pohcjr Ceiwaii in 

Budapest But after 4ie put in 

tierclahn,.d>e{hocass<asn^- 

^ itforli^ of evidence; she ^wis 

to prove ditt bite fadw 

it^the|N^ii®r°^f^” 


l^ghdatm ia Waidiingtoc aiklAi- 
hes^ te askitd^ h^ iait diey ^ 
DorespODse. 

“It^ not'idxwt the monep.* Ur. 
Rhbin said, ‘‘ft's about 
took avn^ from us. YOa figure 
dim’s ar^ h(^ nOef? Thm^ 
not too many years for us.* 


demed that iawsohs the snrvi- 

,von coaid oot only dtenqit jeior 
agreements with European gpv- 
-cnunents bat might ali» have a. 
iMIpdve on odier 

jemiOB a^mneDB growh^ oat 
; of the Hcdocaost uv^” the de- 
partment said in a statement on 
Friday. 

e wtt tte State Depart- 


. dw American Jewish Coeusittee 
sid.tbeAifti-DdMnatioa league* 
have aiao ^nsed die survivors' 
at^npts to {dead dieir ease hi 
court ^ hm lobbied agahist 
prior efforu by Confess to in- 
tervene. as have the Insuraooe 


Now. however, a new push in. 
Gongreas m behalf of cbe anrvl- 
von ^^leara M be gahdng some 
-ground. - ' 

'1 'm fetfng opclolstle that this ' 
la our yeat” spU Rdfeesentadve 
Ueaiia Ros-Lehtinan, a norida 
Repubfican whoinooduced legis- 
lation in die House hi Masch that 
wouki fbrce hwwers'to disdose 
the niunes of Hdocaustm pol- 
icy boltkn and aBow survhm 
their behs to seA datras th 
Aptokaa courts. 

','lUs. Jtos-Lriittaen, yrtuea'ma- 
eetnal .pasd^aivafts woe - Se- 
pimrdie Jew# wboae Miaflii . 
aiea (UdriciiEcbKlea.diaBy sor- ; 
ylvets,-3^ she KM MI await) irf . 
& PtiB eppMttMa the idea has 
g&erated aitd tile concerns front' 
the- y i wnm e a t ndxwt.uQdertnhh 
^ fbreighagteemetds. 

' .‘Thiswiftaotasurp anjdKidyli 


*TTi^*rejtt$t waiting 
floralloftalodief* 
says a /tMTner prmner 
afAoscAiid^ 


Opponotts ai the lawsuits 
cede that the insurance 
pocess put in place a decade ago 
was stow md imperfect, but^ui 
say tfre copipiahfts frmrviiOw: 
aiu vlvu i' s are mistaitbnneid^-liu ; 
driven more by the agendu.tf.- 
dasMction lawym than, by Ifr: 
gitiinaa^evancss. - 
- 1310 eccusadon from Mr. Duty 
, bin's igro^ dtat JeiwifA teAtop. - 
■'have ne^bdled fsqrvivots , be- 
caose of dw bvta agendas *1$ 
awful' ahd ' iantiie and Mbo^. 
Ont’ sakliRMibi Aiidrew;BafeEr, . 
. the dht^.of intaua^ional 3ew- 
pith eltohe for the ArpOTom Jjaw.- 
isbCcafUMoee. 

He pointed, tor thstance, to a 
recent agreement forged whb 
Germany by the State Djgigrt- 
oient and JewWl grdi^ to'^ 
due more than $900 mafim in S- , 
p^ naucfog (or home care for eldert^' 
Hdocaust survivors. . . 

Stuait ^ Citetstat; a spei^. 
envoy to tbe Slate Department 
worittd on the icceht bdi% 

. care agrednatf, 'said it was dli^ > 
'.tptos^ to see the gwonrmt’s 
.Efforts. aDd.his own personal in-, 
teiiity. not^ ’ under attack by 
' Some survtvoiT. 

' n figure it out,' he said, 
^t'-s just very, very sad." 
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POLITICO 

Justice for Holocaust survivors 

By: Annette Lantos 

June 20, 2012 04:43 AM EOT 

I have been deeply disappointed to learn that many respected Jewish groups have come 
out against legislation that would restore Holocaust survivors' rights to seek justice in U.S. 
courts from mega-insurance companies that have compounded the tragedy by refusing to 
honor policies bought by victims of the Nazis. 

This bill, introduced by Rep. Ileana Ros-Lehtinen (R-Fla.) and Sen. Bill Nelson (D-Fla.), 
gives Holocaust survivors and their heirs the same rights as every other American to 
pursue justice in our courts. 

My late husband, Rep. Tom Lantos, was the only Holocaust survivor ever elected to 
Congress. He strongly supported this bill, rejecting the arguments of those who lobbied to 
close the courtroom door to Holocaust survivors. He believed that efforts to negotiate 
comprehensive settlements for those cheated by the insurance companies had failed to 
adequately meet the test of fairness and success. And he was right. 

Roughly half the Holocaust survivors in this country live in poverty and can't afford 
sufficient health care, nutrition, shelter, home care and other basic necessities. Many 
have died in desperation — robbed of the insurance proceeds they should have received 
decades ago. 

This is a scandal, and our only concern should be to ensure that these victims and their 
families have every opportunity to right the wrong done to them. 

Our concern should not be to ensure “legal peace' or “closure" for the behemoth German, 
Italian, Swiss, and French insurance companies like Allianz, Munich Re, Assicurazioni 
Generali, Zurich, Swiss Re and AXA, that have refused to honor billions of dollars of 
unpaid Jewish policies. They are not deserving of our sympathy. 

It is closure and justice for their victims that should be our goal. Nor should any Jewish 
groups, like the Anti-Defamation League, American Jewish Committee, B'nai B'rith, the 
Claims Conference and the World Jewish Congress, paternalistically tell these survivors 
that vindication of their legal rights will likely be too daunting and difficult. Holocaust 
survivors should have the same rights as any other U.S. citizen to decide for themselves. 

My husband spent his congressional career fighting for the rights of victims of injustice. 

He knew too well what it meant for human beings to have their rights stripped away by 
arbitrary government acts and he fought against such indignities throughout his public life. 

That is why - if he were still alive - he would be leading the charge to protect the rights of 
Holocaust survivors and their families. 


http://dyn.politto.com/pHntstory.cfm?uuld=4F39B2Al-5822^BED-80A5-8A92AB6925AD[6/20/2012 7:46:43 AM] 
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i i call on Tom’s cotleagues in the Congress to foiiovtf his lead and support this important 
legislation. It's a matter of standing up for what is right. 

Annette Lantos, the widow of Rep. Tom Lantos, is a Holocaust survivor who worked with 
her late husband as the unpaid director of the Congressional Human Rights Caucus. She 
is now chairwoman of the Lantos Foundation h)r Human Rights and Justice. She aiSO ServeS On 
the executive committee of the Holocaust Survivors Foundation USA. 

©2012POUTICOLLC 
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June 19,2012 


The Honorable Patrick J. Leahy 
Chairman 

Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


The Honorable Charles E. Grassley 
Ranking Member 
Committee on the Judiciary 
United States Senate 
Washington, DC 20510 


Dear Chairman Leahy and Ranking Member Grassley: 

The Republican Jewish Coalition supports the bipartisan, bicameral e^ortto enact 
the Holocaust Rail Justice Act during the 1 12'*’ Congress, and applauds the Senate 
Judiciary Committee for holding a hearing on the bill. 

Accordingly, I respectfully request that the following statement be included in the 
hearing record for the hearing scheduled for June 20, 2012: 

Republican Jewish Coalition Statement Regarding S. 634. the Holocaust 
Rail Justice Act 

S.634, the Holocaust Rail Justice Act was introduced in the Senate in 
March, 2011. Companion legislation -H.R. 1193 ~ was introduced in 
June, 201 1 . In both instances, the legislation was sponsored by a 
Democratic member but drew substantial Republican support. 

On November 16, 2011 , the .House Committee on Foreign Affairs held a 
hearing that featured haunting testimony from Leo Bretholz, who managed 
to escape from a moving SNCF train bound for Auschwitz. Also 
recognized at the hearing was Donald Shearer, a U.S. prisoner of war shot 
down over France and deported to Buchenwald on an SNCF train 

Now that this legislation will have been the subject of committee hearings 
in both chambers, and has attracted a growing number of bipartisan co- 
sponsors, the Holocaust Rail Justice Act is closer than ever before to 
becoming law. 

S. 634 has 18 bipartisan cosponsors, and H.R. 1 193 has SS bipartisan 
cosponsors. The breadth of support is impressive - ranging from Majority 
Leader Reid to Senator Rubio and Congressman Allen West. 

The Holocaust Rail Justice Act would provide a path forward for a group 


CaHfoniia - 11845 W. Olyinplc Bfvd.. *755. Uw Angelm. CA 90064, piKine (310) 47&07S2. fax (310) 47aoill, CaUfomiaOiicfrq.ore 
RotWa • 5301 N. Federel Hwy., *300. Boca Raton. PL 33487, phona (S61) 99&9445. tax (561} 995-9296, Florida@iidut.o;g 
New York - 39 W 32r«f St., New >fark, NY 10001, phone (212) 922-0839. fax (212) 922-0897. NewYjfk@f)chq.oTB 
PA / 8. New Jersey - ill Presidents Jbre., *245. Bala PA 19004, phone (610) 667-1263, fax (610) 667-1265. PASMJS'iichQ.org 
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of survivors to finally have their long-delayed day in court against the 
French rail company that deported them and their loved ones to Nazi death 
camps. 

It is fitting that the Judiciary’s committee’s hearing will provide SNCF 
survivors and expert with an opportunity to tell their stories to the 
American people and to explain to Congress why it is in our national 
Interest to enact the Holocaust Rail Justice Act. 

Id connection with the upcoming hearing, we’d like to emphasize to 
Congress’s attention some particularly noteworthy facts regarding the 
history of this issue and recent attempts by SNCF to stymie this legislative 
effort and whitewadi its role in the Holocaust. 

Historical Background 

During World War Two, SNCF deported more than 76,000 Jews and 
thousands of others die Nazis deemed ‘undesirable’ - including American 
pilott shot down over France - to Nazi deadi camps. SNCF operated the 
trains as a commercial venture in collaboration with the Nazis, and the 
company was paid on a per-head, per-kilometer basis to deliver thousands 
to their ultimate deaths. One especially telling and troubling historical 
detail is that SNCF sought payment from the French government for 
unpaid invoices for the deportation “services” they provided - even after 
Paris was liberated. 

SNCF has never made any restitution or reparations to its victims, and the 
company has not been held accountable for its actions through any other 
means. 

Hundreds of surwvors and family members of those who have perished 
spent over ten years in litigation trying to hold SNCF accountable in U.S. 
courts. Unfortunately, SNCF has been successful in hiding behind the veil 
of foreign sovereign immunity. 

The Holocaust Rail Justice Act would simply preclude the defense of 
foreign sovereign immunity from being raised in this limited instance and 
allow these survivors to finally have their day in court. The legislation 
does not determine guilt or innocence - it simply provides an opportunity 
for justice, something these elderly survivors so very much deserve. 

SNCF’s “Spin Campaign’IinPursuit of High-Speed Rail and State Rail 
Contracts 

SNCF has embarked on a massive public relations campaign to revise the 
history of its role in the Holocaust and also to create a misleading 
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impressioD as to what existing reparations programs do and do not cover. 
This public relations campaign has no doubt been motivated by SNCF’s 
bottom line and their interest increasing their oppr^tuniti'es within the U.S. 
market. 

Specificaiiy, SNCF has tried to rehabilitate its public image and to remain 
competitive for billions of dollars in high-speed rail contracts across the 
U.S. and to ensure that its related company (Kelots), in which SNCF holds 
a majority stake, can pursue lucrative state rail contracts (this company 
currently operates the VRE in Virginia and is looking to operate the 
MARC line in Maryland). 

It is deeply troubling to see this type of corporate conduct even as SNCF 
refuses to be held accountable to its victims. Congress should act to 
preclude a circumstance in which SNCF remains unwilling to be held 
accountable for its past wrongs while benefiting directly from tax dollars 
of some of the very same American survivors it deported to the death 
camps. 

The Republican Jewish Coalition - with a membership of more than 
JOjQOO members from across the nation - fully supports S. 634 and 
respectfully urges the Senate Judiciary Committee to move as 
expeditiously as possible to pass and enact the Holocaust Rail Justice Act 
so that these survivors can have a chance to seek Justice in their lifetimes. 


Congressional Affairs Director 
Republican Jewish Coalition 


cc: Members of the Senate Committee on the Judiciary 


oincereiy, 

Noah Silverman ^ 
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Republican Jewish Coalition 

Supplementary Statement submitted to the Senate Judiciary Committee 
June 27, 2012 


Subsequent to the Republican Jewish Coalition’s initial submission for the record in 
connection with the Senate Judiciary Committee’s June 20, 2012 hearing on S. 634, the 
Holocaust Rail Ji^ce Act, we have been made aware of consullatioDS that could lead to 
the resolution of claims against SNCF by survivors of Holocaust-era deportations in 
France within the survivors* lifetimes and thus make legislative action unnecessary. 


We understand four other leading American Jewish organizations have urged 
Congress to support these efforts as a useful way forward. We join with those 
organizations in the hope that Congress will be supportive of that path as a w^y to 
alleviate the pain and suffering of survivors. 


Ricttaid Ssmbol 
Leonard Sanda 


Brent Sembler 
Mel Sembier 
Dkine Sembler-Kamlna 
Romnea Shapiro 
RIonerd Sherman 
Mark S. Siegel 
Paul Singer 
IMtorStsm 
Allen Taasier 
Ron WelMr 
Bradley 0. Wine 
Fred Zeldman 


Gonwtf CmiumI 

Jeffrey R Altman 

Iteasurer 
Mark L Lezell 
AtMaery Cwnit tf ttee 

Hon. Rudy Boachwltz 
Hon. Marshal! J. Breger 
Cong. Eric Cantw 
Hon. Jon D. Fox 
Hon. Ber^amln Gllrrwn 
Hon. Stephen Goldsmtih 
Dr. Ephraim Isaac 
Hon. Dick Zimmer 

R«BKinal DIraetot*: 
Caflfbmla/Arle Upnlck 
PloriiNV Marc Adler 
New York/Gieg Menken 
ftwy kri l a-A New Jneey/ 
Scon Feigelstein 


Calffwnla - 11845 W. Olympic Blvd.. #755, Los Ai^eles. CA 90064, phorre (310) 47&07S2, fax (310) 47&0111. Callfomia^rjchq.org 
Florida - 5301 N. Federal Hwy.. #300. Boca Raton, FL 33487, phone (561) 995-9445. fax (561) 9d&929e. Roricls9t)chq.org 
Nmv Yarh - 39 W 32nd St, P<ew York. NY 10001. phona (212) 9220839, fax (212) 9220897, Nm¥Yark®rjchq.ofg 
PA / 8, Naw Jartay - ill PraSdential Ava.. #245. Bala Cynwyd. PA 19004, phona (610) 667-1263, fax (610) 667-1285, PASNJ®i)ctwi-0f8 



165 


STATEMENT OF THE HONORABLE SAMUEL 1. “SANDY” ROSENBERG 
DELEGATE, 4l“ DISTRICT OF MARYLAND 
U.S. SENATE COMMITTEE ON THE JUDICIARY 

“HOLOCAUST -ERA CLAIMS IN THE 2 1ST CENTURY” 

June 20, 2012 

Chairman Leahy, Ranking Member Grassley, Senator Schumer, and distinguished 
members of the Committee, thank you for the opportunity to express my support for the 
Holocaust Rail Justice Act (S.634) and share my experiences in Maryland to require 
transparency from SNCF. On behalf of the victims of Societe Nationale des Chemins de fer 
Franqais (SNCF) in Maryland and around the world, I would like to express my gratitude for 
holding this important hearing. Senator Schumer, your leadership on this issue for so many 
years and your tireless fight to provide these survivors their day in court has been remarkable. 

I applaud all those who support this important legislation in the House and the Senate and 
for setting aside partisan differences to ensure SNCF is finally held accountable for its role in the 
suffering and death of thousands of innocent victims. I would especially like to thank my dear 
friend and former colleague Senator Ctirdin, Senator Mikulski, and the members of the Maryland 
Congressional delegation who have cosponsored this legislation. On a very personal note, I am 
certain that Telford Taylor, my Constitutional Law professor at Columbia University Law 
School and the Chief Prosecutor for the Nuremberg War Crimes Tribunal, would be immensely 
proud of the work we are doing to hold SNCF accountable. With this hearing and the increasing 
number of bipartisan supporters of this legislation - including Majority Leader Reid, Foreign 
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Relations Committee Chaiiman Kerry, and Senator Rubio, to name a few - 1 am confident, now 
more than ever, that Congress will provide SNCF’s victims with their long awaited and much 
deserved day in court. 

I learned about the French railroad company, SNCF, last year when some of my 
constituents brought to my attention that SNCF’s majority owned joint venture company 
intended to bid on MARC commuter rail contracts. Over the following months, I was stunned by 
what 1 learned about SNCF’s actions during the Holocaust and about the company’s ongoing 
treatment of my constituents and other SNCF victims throughout America. SNCF’s blatant 
refusal to fully acknowledge its role in the Holocaust led me and my colleagues to pass 
legislation requiring transparency for SNCF’s numerous victims. I am here today to share what 
we learned in Maryland about SNCF and its deplorable past and to urge the enactment of the 
Holocaust Rail Justice Act so that SNCF’s victims can finally attain the justice they so rightfully 
deserve. 

SNCF’s Role in the Holocaust 

During World War 11, SNCF collaborated with the Nazis to deport 76,000 Jews and 
thousands of other so called “undesirables,” including U.S. airmen shot down over France, to 
Nazi death camps. For each transport, SNCF was paid per head, per kilometer. Fifty people 
were herded into each SNCF cattle car, with 20 cars per convoy, as they set out from France 
toward near certain death. These innocent victims were locked inside with barely any food or 
water and only one sanitary bucket on board. Fewer than three percent of the Jews deported by 
SNCF survived the Holocaust, and many did not even survive the train journey to the death 
camps due to the inhumane conditions imposed by SNCF. 
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Since SNCF has become interested in U.S. high-speed rail contracts and partially 
federally funded state rail contracts, SNCF has claimed that it was wholly coerced, as if this 
somehow exonerates the company. However, after examining the facts and the history, I have 
come to believe, as 1 expect you will too, that SNCF actively collaborated with the Nazis and 
negotiated to retain control and responsibility for its trains, including the technical conditions of 
the deportations. SNCF’s actions and the conditions it imposed led directly to the deaths of 
countless victims. According to the Bachelier Report, commissioned by SNCF itself, the 
company even protested when Red Cross workers attempted to provide aid to the victims in the 
trains because it slowed down the transports. 

SNCF billed quarterly for the deportations and continued to seek payment for “services 
rendered” even after the liberation of Paris, after the Nazis were gone. While SNCF’s current 
leadership contends that they were wholly coerced by the Nazis, they have been utterly unable to 
explain away the active role they played in these deportations and why they sought payment 
even after the Nazis were defeated. This is because it simply caimot be explained away. This is 
SNCF’s lamentable history. 

SNCF’s Victims’ Fight for Justice 

While SNCF does not deny that it sent thousands of innocent people, including 1 1,000 
children, to their deaths, the company refuses to take responsibility for its actions. Instead, it 
hides behind foreign sovereign immunity and claims it should not be held accountable in U.S. 
courts. In the 67 years since the Holocaust, SNCF has neither paid any reparations to its victims 
nor to existing French reparation programs. Furthermore, those reparation programs do not 
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specifically cover the SNCF deportations. As a result, SNCF’s victims who were deported are 
ineligible to receive any reparations attributable to SNCF’s egregious actions. 

Even worse, I believe that SNCF is actively seeking to deceive its victims into thinking 
they are eligible for those reparations. On November 4, 20 1 0, SNCF’s chairman stated that the 
company was “establishing a service to work one-on-one with individuals to help them process 
their claims and receive reparations from these existing State programs,” all the while knowing 
full well that those programs do not specifically cover SNCF’s victims for their deportation. 

Unfortunately, SNCF has deployed this campaign of deception in both California and my 
state of Maryland. SNCF America’s former CEO sent a letter to California Assemblymember 
Bob Blumenfield on March 1, 201 1, offering to assist any of his constituents who may have been 
“affected” by the deportations in obtaining “reparations to which they are entitled.” In 
September 201 1, an ad ran in the Baltimore Jewish Times which offered assistance in applying 
for French reparations programs. The ad neglected to inform SNCF victims that these programs 
are inadequate and do not specifically cover the SNCF deportations. 

While SNCF may believe that its ads and public relations eampaign may help the 
company as it seeks to compete for public rail contracts in the United States, it has the 
unfortunate and unacceptable effect of engendering false hope among those who have already 
suffered so egregiously. An SNCF employee exposed the true - and deeply troubling - intent of 
the company. I would like to read directly from a letter written by California Assemblymember 
Bob Blumenfield to SNCF America’s former CEO. Assemblymember Blumenfield states, “First, 
SNCF seems to now be making clear that it has no intention of providing reparations to its 
victims, many of whom are California residents. On January 25th, 201 1, an SNCF representative 
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told me, in no uncertain terms, that ‘SNCF will never pay the survivors anything’ and that the 
company ‘would rather not do business in California’ than take any such actions.” ’ I would like 
to enter this letter into the record. 

SNCF’s Spin Campaign 

SNCF’s actions during the Fiolocaust were unconscionable and unforgivable; however, 
the company’s regrettable actions today have convinced me that these are no longer the sins of 
SNCF’s fathers. Through my work on the Maryland legislation, 1 became well acquainted with 
SNCF, its representatives, and the company’s disingenuous conduct during the Maryland 
General Assembly’s consideration of the bill. 

In 2009, SNCF officially expressed interest in entering the U.S. high-speed rail market. 
Due to survivors’ concerns and SNCF’s continued refusal to accept responsibility, SNCF’s role 
in the Holocaust was scrutinized in newspapers across the country. While steadfastly refusing to 
engage with its victims and to accept responsibility, SNCF launched a full scale public relations 
campaign to spin its role in the Holocaust and the reality of what existing French reparations 
programs cover, and to try to stem the growing tide of opposition standing between the company 
and lucrative state and federally funded rail contracts. 

It was not until 2010 that SNCF issued its first apology for its role in the Holocaust, 
almost seven decades after World War II. This long overdue apology rings hollow for Leo 
Bretholz and SNCF’s other victims. The Los Angeles Times editorial board perhaps said it best, 

* Letter from California Assemblymember Bob Btumenfield to SNCF America CEO Denis Doute 
(February 2, 2011) available ar htttt://lio(ocaustraiivictims.org/rvt)-eontent/uDload.s/20 1 l/h2,/Blumentield-Letter-2"2- 
II. pd f 
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noting in a November 20, 2010 editorial that SNCF’s apology “doesn't save any lives or 
compensate any survivors. What's more, it comes about 65 years late, at a time when most of 
those with firsthand memories of the Holocaust have died.” The editorial board went on to note 
that the apology “was apparently not prompted by regret. Rather, it seems to have been spurred 
by the company’s desire to win multibillion-dollar high-speed rail contracts in California and 
Florida, contracts that were in jeopardy because of stiff resistance from survivors of the 
deportations and the families of those who died.” 

State Level Actions 

In the face of SNCF’s history and its treatment of its victims, I am proud that my state, 
California, and Florida have all taken a stand against the company. 

In Florida, at a time when the state was contemplating a $2.6 billion high speed rail 
project, SNCF sought to influence the teaching of the history of the Holocaust in Florida 
classrooms by underwriting a partnership between the Shoah Memorial of France and Florida’s 
Department of Education Task Force on Holocaust Education. As the facts of the agreement 
between the parties came to light, the potential partnership was met with fierce opposition from 
Holocaust survivors. Congressional leaders, and even Task Force members, who had been kept 
in the dark about the decision to engage with SNCF. Survivors were outraged that SNCF, 
responsible for deporting them and their family members toward the death camps, might have 
some role in shaping the education of their grandchildren, while still refusing to be held 
accountable to the survivors. Roughly half of the Florida Congressional delegation, including 
Senators Nelson and Rubio, wrote a letter to Florida’s Commissioner of Education, which I 
would also like to enter into the record. In that letter, the Congressional leaders stated plainly 
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that “[ijnstead of attempting to engage in a public relations campaign, SNCF would be wise to 
resolve the claims of the Holocaust survivors as a consequence of their actions.” How could a 
company that cannot even face its own role in the Holocaust be allowed to influence how the 
subject of Holocaust history is taught to the next generation of Americans? Thankfully, we do 
not have to face that prospect, as the Florida Education Commissioner ultimately, and rightfully, 
cancelled the partnership with SNCF and returned the money. 

In both California and Maryland, when SNCF sought to obtain taxpayer funded contracts, 
California Assemblymember Bob Blumenfield and 1 introduced legislation in our respective 
states to ensure our constituents would know the character of the companies receiving public 
funds. The Maryland bill, which unanimously passed both chambers of the legislature last year 
and was signed into law by Governor Martin O’Malley, requires companies seeking to bid on 
MARC contracts to digitize and post relevant Holocaust-era archives online. 

Since the law’s enactment, SNCF has released its digitized archives to three Holocaust 
museums. When it did so, SNCF issued a press release claiming it opened and digitized its 
archives of the 1939-1945 period as part of a “new phase of transparency.” True to form, SNCF 
presented its digitization and online-posting of its archives as a purely altruistic endeavor. 
Although it is a positive development that SNCF has donated its archives to these Holocaust 
museums, it is par for the course that SNCF approached this as a PR exercise, failing to mention 
that the posting of these archives was required in the first instance to allow SNCF and its related 
companies to compete for lucrative contracts. 

Accountability Through the Holocaust Rail Justice Act 
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I am proud that the law we passed in Mtuyland should result in long-awaited 
transparency from SNCF, not only for Maryland residents, but for the world. The archives will 
become a part of the historical record of the Holocaust and will help to ensure that we as a 
society will never forget the lessons of the Holocaust or SNCF’s role in the deportations and 
deaths of thousands. 

Unfortunately, transparency is not enough for Leo Bretholz and his fellow survivors. As 
many of them enter the winter of their lives, accountability from SNCF will never be obtained 
without the help of the members of this committee and this Congress. 

For over ten years, SNCF’s victims have sought to hold the company accountable for 
actively collaborating with the Nazis during the Holocaust. So far, SNCF has been successful in 
escaping responsibility by claiming it is an arm of the French Government entitled to foreign 
sovereign immunity. 

I was shocked to learn that SNCF succeeded in evading jurisdiction and had a suit 
dismissed from French Administrative court based on the argument that it was performing a 
private function when it deported countless thousands toward their certain death. In the U.S., 
however, SNCF argues just the opposite - that it is an arm of the French government, to once 
again evade the jurisdiction of the courts. That SNCF has succeeded in ducking accountability 
by advancing these contradictory arguments is unconscionable. 

Leo Bretholz and his fellow survivors deserve truth, justice, and accountability from 
SNCF. It is appalling that some 67 years after the Holocaust, SNCF still refuses to accept full 
responsibility for its actions. 1 am proud of the progress Maryland has made in seeking to 
provide transparency to SNCF’s victims, but now this Committee and the Congress must provide 
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the other necessary component of justice - accountability. SNCF’s victims have never had their 
day in court; they have never had an opportunity for accountability. The Holocaust Rail Justice 
Act would allow Leo Bretholz and SNCF’s countless other victims to have their stories told in 
open court for the first time. This legislation represents the only hope for these survivors before 
it is too late. 

The Holocaust Rail Justice Act does not assign blame or mandate the payment of any 
reparations. Nor will the act affect existing restitution or reparations agreements. The legislation 
simply provides SNCF victims with access to court - to the justice they so very much deserve. 
SNCF’s ability thus far to evade legal accountability in U.S. courts - as the company is pursuing 
federally funded contracts - is a failure of justice. By finally forcing SNCF out of the shadows, 
and by precluding SNCF from hiding behind foreign sovereign immunity, the Holocaust Rail 
Justice Act will finally provide necessary accountability. 

I recently returned from a trip to Israel. While in Jerusalem. I visited the national 
Holocaust museum, Yad Vashem. “We've identified many of the people in this film,” stated c 
tour guide. The people in the film were about to be executed by a Nazi firing squad before 
tailing into a shallow mass grave. “Our goal is to give all 6 million a name,” declared our guide 
at the conclusion of our tour. “Thus far, we have done that for 4,1 million.” While it is too late 
for the victims in that film to seek justice, it is not too late for SNCF victims like Leo Bretholz to 
finally have a chance at justice. 

As members of this Committee know all too well, many Holocaust survivors, like Leo, 
are in the twilight of their lives. Leo now sits before this committee, 9 1 years old, still waiting 
for justice after battling SNCF for over a decade. While SNCF tries to run out the clock on 
survivors like Leo, we must all stand up - on the local, state, and federal levels ~ and together 
demand that this company finally be held accountable. 
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Testimony of Edward T. Swaine 
Professor of Law, George Washington University Law School 

United States Senate Judiciary Committee 
June 20,2012 

Mr. Chairman, Ranking Member Grassley, thank you for inviting me to appear 
before the Committee today to testify on the subject of Holocaust-Era Claims in the 21st 
Century. 

I have been asked to focus on the relationship between the proposed Holocaust 
Rail Justice Act (S. 634) and international law. 1 am happy to do so. I teach and write at 
in the fields of international law, human rights law, and foreign relations law, each of 
which involves the human rights and immunity issues at the bill’s core. I also gained 
experience with the subject during government service, both at the Justice Department 
and as a former Counselor on International Law at the State Department. Although my 
remarks are in my personal capacity only, I am also engaged in international law as a 
member of the Executive Council of the American Society of International Law, a 
leading organization in the study of international law and international relations. 

It is important to stress the limits to my remarks. I will not attempt to describe in 
detail the tragic events addressed in S. 634’s findings, which no one should ever forget, 
nor the range of efforts to secure reparations. I will avoid policy questions of the kind 
addressed to Congress and the executive branch, such as the relative merits of alternative 
remedies. And I will not be addressing many claims and defenses that would presumably 
arise in any ensuing litigation, which would be addressed to our courts. Instead, I will 
focus on how international law considerations might inform Congress’ judgment. 
Unfortunately, although it is a carefully tailored solution to a compelling problem, S. 634 
confronts substantial challenges under existing law, because of the functional and 
geographic breadth of liability it proposes for state-owned entities. 

Background 

European governments and businesses - spurred by U.S. leadership, particularly 
that provided by Ambassador Stuart Eizenstat - have made great strides in establishing 
administrative mechanisms that provide a form of “imperfect justice” for Holocaust 
victims. However, not every kind of claim has been addressed to date, and some cases 
have been litigated in U.S. courts - including, as relevant here, claims against the French 
national railroad, SNCF, for the role it played in forced deportations to Nazi 
concentration camps.' A central question in these cases has been whether SNCF enjoys 


' See Freund v, SNCF, 391 Fed. Appx. 939 (2'“‘ Cir. 2010) (affirming dismissal on immunity grounds of 
class action brought by Holocaust survivors and their heirs and beneficiaries against France, SNCF, and the 
French national depository, based on seizure and retention of personal property during forced deportations 
to Nazi concentration camps); Abrams v. SNCF, 389 F.3d 61 (2”’^ Cir. 2004) (affirming dismissal on 
immunity grounds of class action brought by Holocaust survivors and their heirs and beneficiaries against 
SNCF based on war crimes and crimes against humanity committed during forced deportation to Nazi 
concentration camps); see also Victims of the Hungarian Holocaust v. Hungarian State Railways, 798 F. 
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sovereign immunity from suit, which has been resolved under the general principles 
established in the Foreign Sovereign Immunities Act (FSIA). For example, during the 
Abrams v. SNCF litigation, it was held that SNCF was an “agency or instrumentality of a 
foreign state” under the FSIA, and thus considered part of a “foreign state” presumptively 
entitled to immunity.^ Further, no exception to immunity applied. As to the FSIA’s 
exception for commercial activities, the district court explained, “there is clearly no 
commercial activity by a foreign state carried on in the United States, and there is no act 
performed in the United States in connection with a commercial activity by a foreign 
state,” and finally no sufficient “act outside the territory of the United States in 
connection with a commercial activity of a foreign state that causes a direct effect in the 
United States.” As to the non-commercial tort exception, “no part of the tort . . . occurred 
in the United States,” and neither the waiver exception nor the exception for-state 
sponsors of terrorism was deemed applicable.^ 

S. 634 would dictate a different result in this and potentially additional cases. 
Essentially, the bill would remove immunity for railroads that owned and operated trains 
involved in the transportation and deportation of persons in France to concentration 
camps between 1940 and 1944, so long as the railroad was at that time a separate legal 
entity, regardless of whether it was then or is now owned by a foreign state. There 
would, accordingly, be no inquiry by U.S. courts into the scope of sovereign immunity or 
its exceptions. 

In Abrams and other cases, the parties debated whether SNCF and other railroads 
would have enjoyed immunity under international law, either based on the law relating to 
sovereign immunity as it stood at that time or based on contemporary law. Because the 
courts found that immunity is dictated by the terms of the FSIA, they did not need to 
resolve international law questions. If Congress were to amend the FSI A, this would 
pose squarely the question whether doing so is consistent with international law. 

The Salience of International Law 


When it enacted the FSIA in 1976, thereby codifying for the United States a 
restrictive theory of sovereign immunity. Congress was attentive to customary 
international law - rules derived from the general practice of states accepted as law. 

The statute occasionally references international law in addressing the types of 
claims for which foreign states lack immunity. Most exceptions to foreign state 
immunity are mundane; the premise of the restrictive theory is that states lack immunity 
when they engage in conduct like that of private parties, such as when they enter 
contracts. Nevertheless, the FSIA maintains a few exceptions for distinctively sovereign 


Supp. 2d 934 (N.D. III. 20 1 1 ) (denying motion to dismiss under the FSIA of class action against Hungarian 
state railroad for seizure of Jewish possessions and expropriation of Jewish funds during the Holocaust). 

^ Abrams v. SNCF, 389 F.3d 61 (2”‘* Cir. 2004); see also Freund v. Republic of France, 592 F. Supp. 2d 
540, 554-55 (S.D.N.Y. 2008) (noting, additionally, plaintiffs’ concession that SNCF was an “agency or 
instramentality” for purposes of the FSIA), affd, 391 Fed. Appx. 939 (2"'* Cir. 2010). 

^ Abrams v. SNCF, 175 F. Supp. 2d 423, 429-33 (E.D.N.Y. 2001). 
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conduct that violates international law - for example, the longstanding exception for 
certain cases in which “rights in property taken in violation of international law are in 
issue” (28 U.S.C. 1 605(a)(3)). There are no exceptions, however, for conduct by the 
sovereign that violates human rights norms generally or other international obligations. 

The fact that more attention is paid in the FSIA to establishing accountability 
when governments engage in commercial or other private conduct, but relatively little 
when governments violate their international obligations, is purposeful - and 
communicates no lack of respect for international law norms. When a sovereign state 
violates international law, it is understood that it may discharge its international legal 
responsibility, including a responsibility to make reparations, without necessarily 
subjecting itself involuntarily to litigation in foreign domestic courts. And a sovereign - 
state does not generally assume an obligation under international law to open its national 
courts to allow civil suits against other states based on their violations of international 
law. 

To the contrary, international law provides that governments must respect the 
immunity of other sovereigns - and Congress was mindful of this when it enacted the 
FSIA. The House Judiciary Committee recognized sovereign immunity as “a doctrine of 
international law under which domestic courts relinquish jurisdiction over a foreign 
state,” and sought to revert to a practice based on the “law and practice of nations,” 
noting that “[i]n virtually every country, the United States has found that sovereign 
immunity is a question of international law to be determined by the courts.”^ Thus, as the 
Supreme Court has recognized. Congress sought both “adoption of the restrictive view of 
sovereign immunity and codification of international law at the time of the FSIA's 
enactment.”* It is unsurprising, then, that the FSIA’s findings and declaration of purpose 
explain that subjecting foreign states to the jurisdiction of U.S. courts for their 
commercial activities was consistent with international law (28 U.S.C. § 1602). 

The international law of sovereign immunity has not changed markedly since the 
FSIA was enacted. While the General Assembly adopted the UN Convention on 
Jurisdictional Immunities of States and their Property in 2004, it largely agrees with the 
restrictive approach adopted by the United States, and the Convention is not yet in force 
(nor has the United States ratified it). 

The same reasons for heeding international law, too, remain. Generally, of 
course, the United States has an abiding interest in signaling its respect for international 
law whenever it can, because that will reinforce our own reputation for compliance and 
sustain our ability to insist that other states adhere to their obligations. More particularly, 
the U.S. government has a clear interest in ensuring respect by foreign states and their 
courts for pur sovereign immunity. No other state is as active beyond its borders - 
militarily, commercially, diplomatically - as we are, and U.S. policies and prosperity 
make it an inviting target for lawsuits, including sometimes on the basis of alleged 
violations of international law. If sovereign immunity were disregarded, the United 


“ H.R. Rep. 94-1487, 94th Cong., 2nd Sess. (1976), 1976 USSCAN 6604, 6606, 6608. 

’ Permanent Mission of India to United Nations v. City of New York, 551 U.S. 193, 199(2007). 
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States and its agencies and instrumentalities could be sued based on allegations involving 
civilians injured in drone strikes, torture, or extraordinary renditions - or, using more 
novel international law theories, based on allegations of cyber-attacks or damage to the 
global climate. Exposure would be particularly broad if proceedings could be brought 
concerning contentious historical events, like past U.S. policy in Central and South 
America or Southeast Asia, and if proceedings could be initiated in any foreign court, 
regardless of its connection to the events. 

To be clear, ensuring U.S. accountability for its wrongdoing is desirable, 
including through appropriate judicial proceedings. Even so, steps that might subject the 
United States to greater risk of litigation before foreign (and sometimes hostile) courts 
requires careful evaluation, and there is no more direct way to compromise our ability to 
insist that foreign states honor U.S. sovereign immunity than for us to disregard the 
immunity of other governments. The structure of S. 634 may inadvertently accentuate 
that possibility. The bill is meticulously drafted to address the facts at hand - that is, 
claims arising from specific conduct, occurring during a circumscribed period, and 
against a designated class of defendants - in marked contrast to the FSIA, which 
generally articulates principles that can be universally applied. Piecemeal legislation may 
make it harder to establish a deliberate, consistent, and nondiscriminatory approach that 
can be defended in light of international objections. And U.S. interests abroad may be 
better protected if our government is subject to generalized principles respecting both 
human rights and sovereign immunity, not having encouraged the propagation of event- 
focused approaches - which may single out particularly controversial U.S. activities 
without the impediment of standards applicable other states or to the foreign state itself. 

The Recent Decision on Jurisdictional Immunities of the State f Germany v. Italvf 

The international law of sovereign immunity is addressed by an important recent 
judgment by the International Court of Justice (ICJ), the most prominent tribunal in the 
international legal system. As explained below, the decision echoes principles already 
established under the FSIA as a matter of domestic law, but makes clear that they also 
bind the United States internationally. 

The case. Jurisdictional Immunities of the State (Germany v. Italy)^ involved 
admitted wrongdoing by German armed forces in German-occupied Italy during World 
War II - including arrests and deportation of Italian nationals to perform forced labor in 
Germany, forced labor by members of the Italian armed forces who had been denied 
prisoner of war status, and massacres of civilians. Although Germany reached agreement 
with Italy on the compensation of Italian nationals for certain wrongs, and subsequently 
adopted national law entitling others to compensation, these did not make whole victims 
of forced labor and successors in interest to civilians killed in massacres. Beginning in 
the late 1 990s, these victims commenced multiple proceedings against Germany in Italian 
courts, and the Italian Court of Cassation - the court of last resort - held that Germany 
lacked immunity for the acts in question. Germany subsequently applied to the ICJ, and 


* Jurisdictional Immunities of the State (Ger. v. Italy: Greece Intervening), Judgment (Feb. 3, 2012), 
available at http://www.icj-cij.org/docket/files/143/16883.pdf. 
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in a judgment issued this February, it held in Germany’s favor, finding - by a vote of 
twelve to three - that Italy had violated customary international law by failing to respect 
Germany’s immunity from civil claims. 

Germany v. Italy, like the claims being addressed by S. 634, arose from terrible 
wrongs committed during the Holocaust. Nonetheless, there are limits to that judgment’s 
authority for this matter. To begin with, the judgment binds Italy and Germany in respect 
of that particular dispute, but does not in itself formally bind the United States or other 
states in connection with different disputes. Rather, it construes customary international 
law, which does bind the United States, and sets the benchmark for how other states will 
evaluate the legality of our conduct, whether through formal litigation or otherwise. 

More important, the claims differ in a potentially critical way. The dispute before 
the ICJ involved wrongs committed by Germany armed forces, and more generally, 
sovereign acts (Jure imperii) rather than commercial or other private acts (jure gestionis) 
- while the railroad claims addressed by the bill involve acts depicted in the findings as 
more commercial in character. The Court properly stressed that it was not addressing 
state acts of a non-sovereign nature (para. 60), and further stated that “[t]he issue before 
the Court is confined to acts committed on the territory of the forum State by the armed 
forces of a foreign State, and other organs of State working in co-operation with those 
armed forces, in the course of conducting an armed conflict” (para. 65). 

Despite these important limitations, the judgment remains instractive, and will 
certainly inform the judgment of foreign states appraising any U.S. legislation. The ICJ 
stated four propositions of potential relevance to S. 634. 

First , the Court recalled that “in claiming immunity for themselves or according it 
to others. States generally proceed on the basis that there is a right to immunity under 
international law, together with a corresponding obligation on the part of other States to 
respect and give effect to that immunity” (para. 56). The Court’s understanding that 
inununity is a binding obligation under customary international law - which was 
common ground between Italy and Germany - is consistent with views expressed by 
Congress in adopting the FSIA. 

Second , the Court addressed the relevant time frame for reckoning the 
international law to be applied. The Court acknowledged the general principle that “the 
compatibility of an act with international law can be determined only by reference to the 
law in force at the time when the act occurred” (para. 58). It distinguished, however, 
between applying this principle to Germany’s conduct - which, having occurred in 1943- 
1945, would be governed by the international law applicable during that period - and 
applying it to Italy’s acts. As the Court explained, Italy’s alleged violations of 
international law stemmed from the recent judicial proceedings against Germany, to 
which contemporary international law is applicable; this is consistent with the 
“procedural” nature of sovereign immunity, which regulates the exercise of jurisdiction, 
and which is distinct from the substantive law regulating whether the underlying conduct 
motivating the judicial proceedings is lawful (para. 58). 
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This approach, too, is consistent with the FSIA as it has been constmed by our 
courts. In Republic of Austria v. AltmannJ the Supreme Court determined that the FSIA 
applied to conduct occurring prior to its enactment, even before the U.S. moved to adopt 
the restrictive theory of sovereign immunity, in part because this was consistent with 
Congress’ objective of establishing a comprehensive framework for resolving immunity 
issues. The effect, in the context of that case, was reduce the scope of sovereign 
immunity, and to permit plaintiffs seeking the recovery of Nazi-confiscated art the 
opportunity to invoke the expropriations exception, but the Court’s reasoning did not turn 
on that. In another case. Dole Food Co. v. Patrickson^ the Court held that whether an 
entity is part of a foreign state under the FSIA depends on the facts at the time suit is 
brought rather than when the conduct occurred. As both the ICJ and the Supreme Court 
have emphasized, the question is not whether a foreign state has legitimate expectations 
that its conduct, when rendered, will be immune, but rather the circumstances under 
which that state will be subject to judicial proceedings. 

Third, the ICJ rejected the proposition that the illegality of the underlying conduct 
- as opposed to its characterization as sovereign or non-sovereign, or similar inquiries 
related to recognized exceptions - affected the immunity inquiry. Thus, the evident 
illegality of conduct by German armed forces had no bearing on their sovereign character 
(para. 60). The Court further stated that under existing customary international law, even 
serious violations of human rights or the laws of war would not deprive a state of 
immunity for the relevant acts (para. 91), and similarly concluded that a violation of Jus 
cogens, or nonderogable, mles would not affect the immunity inquiry (para. 97). 

This is not self-evident as a matter of first principles. There is surely a case to be 
made for a norm according to which the egregious wrongs committed during the 
Holocaust - not just by the railroads - are unprotected by immunity. Other behavior 
causing massive human suffering (inhumane bombing campaigns, apartheid and racial 
segregation, crimes against humanity, genocide, and torture) might likewise be 
interrogated in lawsuits against sovereigns, presumably in another state’s courts, rather 
than through international diplomacy, international criminal courts, and other alternative 
means. 


Nevertheless, the ICJ rejected such an approach as inconsistent with the sovereign 
rights secured by customary international law as it now stands. The Court cited its own 
precedent and decisions by bodies like the European Court of Human Rights. The Court 
also recalled the distinction between the substantive illegality of a foreign state’s acts - 
and its duty to make reparations - and the issue of whether immunity permits national 
courts to maintain jurisdiction, which in effect implicates only one possible means of 
providing reparations (para. 94). Finally, it noted the difficulty of reconciling any 
judicial inquiry into the gravity of the underlying violations with the jurisdictional 
character of immunity, warning that immunity would be effectively negated if skillful 
construction of a claim would subject foreign states to lengthy trials (para. 82). 


^ 541 U.S. 677 (2004). 
* 538 U.S. 468 (2003). 
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The Court’s reasoning was strikingly similar to that of U.S. courts, which have 
also resisted arguments to the effect that jus cogens claims fall within a nonstatutory 
exception to the FSIA, including in cases involving the use of slave labor in Nazi 
concentration camps.*' The Supreme Court has not reached this precise question, but has 
more broadly suggested that “immunity is granted in those cases involving alleged 
violations of international law that do not come within one of the FSIA’s exceptions.”'° 

Fourth, and finally, the ICJ rejected Italy’s “last resort” argument - the suggestion 
that the failure to secure other means by which Germany would compensate victims 
warranted denying Germany immunity to which it was otherwise entitled. The Court 
criticized Germany’s failure to provide a remedy, particularly its decision-to exclude 
from its compensation program Italian military detainees (para. 99). Nonetheless, the 
Court explained that customary international revealed no principle according to which 
immunity depended on the availability of adequate alternatives; it further noted practical 
difficulties with making immunity contingent on some indefinite prospect of alternative 
redress or, alternatively, inquiring into the purposes to which a foreign state had put 
reparations or other remedies it had received (paras. 101-102). 

Application to S. 634 

How does the proposed legislation comport with these and related principles of 
international law? In effect, S. 634 tries to produce a different result on the Abrams facts 
by two means: first, by focusing on how railroads were organized during 1940-1944 
rather than now; second, by removing immunity without regard to where the conduct 
giving rise to the claims occurred. 

Historical status of railroads . S. 634 changes the focus from the present-day 
status of the defendant railroads - when some, like SNCF, are wholly state-owned and 
entitled under U.S. law to be treated as part of a foreign state - to their legal and factual 
status when the underlying events occurred, when they may have lacked immunity. 

Thus, S. 634 would withdraw immunity from any railroad that owned and operated trains 
between approximately 1940 and 1944 and “was, at the time of the transportations or 
deportations, a separate legal entity, whether or not any or all of the equity interest in the 
railroad was or is owned by a foreign state.” The premise is likely the opinion that during 
that period, prior to U.S. adoption of the restrictive theory, a “separate legal entity” like 
SNCF was not entitled to immunity. ’ ’ Congress presumably has the authority to make 


’ See Princz v. Federal Republic of Germany, 26 F.3d 1 1 66, 1 1 73-74 (D.C. Cir. 1 994); Sampson v. Federal 
Republic of Germany 250 F.3d 1 145, 1151-56 (7“' Cir. 2001); see also Smith v. Socialist People's Libyan 
Arab Jamahiriya, 101 F.3d 239, 242-45 (2nd Cir.1996); Siderman de Blake v. Republic of Argentina, 965 
F.2d 699, 706, 718-19 (9th Cir.1992). 

Argentine Republic v. Amerada Hess Shipping Copp., 488 U.S. 428, 434 (1989). 

' ' Abrams, 175 F. Supp. 2d at 447 (noting reliance by plaintiffs on William C. Hoffman, The Separate 
Entity Rule in International Perspective: Should Stale Ownership of Corporate Shares Confer Sovereign 
Status for Immunity Purposes?, 65 Tul. L. Rev. 535 (1991)). The district court noted, however, that it was 
entirely possible that immunity would have been conferred even under that approach. See Abrams, 1 75 F. 
Supp. 2d at 447-48. 
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such a change as a matter of domestic law, since the Supreme Court’s contrary holdings 
in Republic of Austria v. Altmann and Dole Food Co. v. Patrickson simply construed the 
FSIA as Congress had then written it.'^ 

International law permits other approaches to defining what constitutes a “foreign 
state,” entitled to a foreign state’s immunity, beyond the one Congress has hitherto used 
under the FSIA. Title 28, section 1603(a) effectively includes within the definition of a 
foreign state all agencies or instrumentalities in which a foreign state has a majority 
holding. What matters, ultimately, is the scope of immunity conferred, and the FSIA 
accords these agencies and instrumentalities somewhat reduced protection against 
service, attachment, and punitive damages. Generally, though, it regulates them 
according to the same- immunity" and exception provisions applicable to other forms of a- 
foreign state. 

Other approaches to defining the notion of a foreign state have been adopted and 
seem to be legally available under international law, so long as adequate safeguards are in 
place. For example, the 1972 European Convention on State Immunity excludes 
immunity for “any legal entity of a Contracting State which is distinct therelrom and is 
capable of suing or being sued, even if that entity has been entrusted with public 
functions” - an approach, notably, that was intended to limit immunity for entities like 
“railway administrations”'^ — unless the proceedings concern “acts performed by the 
entity in the exercise of sovereign authority (acta Jure imperii)” (art. 27). The UN 
Convention ineludes within the definition of a sovereign state “ageneies or 
instrumentalities ... or other entities,” if “they are entitled to perform and are actually 
performing acts in the exercise of sovereign authority of the State” (art. 2(l)(b)(iii)). 
Conversely, it removes the immunity of state enterprises and similar entities that have 
“independent legal personality,” can sue and be sued, and can engage in property 
transactions, so long as the proceeding relates to their commercial transactions, which (as 
under the FSIA) are indirectly contrasted with sovereign functions (arts. 10(3), 2(2)).*'* 
Each convention was relied upon by the ICJ as part of reckoning customary international 
law (e.g., Germany v. Italy, para. 66). Regardless of which approach is preferable, it 
appears that there is sufficient room for both the FSIA’s present approach and one that - 
like S. 634 - pays heed at the threshold to whether an entity has a separate legal identity. 

The reason this is permissible is important, because it affects how much latitude 
Congress ultimately has. The premise should not be that the United States is capable of 
dictating application of the law of sovereign immunity as it existed in 1940-1944, such 
that a railroad’s status “at the time of the transportations or deportations” is used to tap 


If S. 634 is intended to enable the re-opening ofa final judgment, however, there may be constitutional 
objections. Plant v. Spendthrift Farm, Inc., 514 U.S. 211 (1995). 

Explanatory Report, European Convention on State Immunity (ETS No, 074), para. 109, available at 
http;//conventions.coe.int/Treaty/EN/Reports/HTMLy074.htm. 

See also Draft Articles on Jurisdictional Immunities of States and Their Property, with Commentaries, in 
Report of the International Law Commission on the Work of Its Forty-third Session, [1991] 2 Y.B. Infl L, 
Comm'n, pt. 2, at 13, 17 para, 15 (noting theoretical inclusion of state enterprises among “other entities”), 
20 para. 25 (distinguishing “commercial transactions” from those “non-commercial or governmental in 
nature”), UN GAOR, 46th Sess., Supp. No. 10, UN Doc. A/46/10 (1991). 
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into a prior era’s law. While law in effeet from 1940-1944 bears on whether railroads 
violated international law, it is the contemporary law of sovereign immunity, applied to 
the faets of the railroad’s eomplained-of conduct during that period, that determines 
whether it is presently entitled to sovereign immunity or is governed by one of its 
exceptions. As the ICJ indieated in Germany v. Italy: “it is the international law in foree 
at the time of [judieial proeeedings against a foreign state]’’ whieh must be applied, 
because it is the proceedings that give rise to potential offense against immunity (para. 
58). This means that the invoeation of immunity by SNCF and other railroads ean be 
ignored only if doing so is eonsistent with eontemporary international law, regardless of 
the result that would have obtained were this suit to have been adjudieated in the 1940s. 

To simplify somewhat, it seems plausible that if contemporary international law 
permits distinct treatment of certain legally separate entities as they are presently 
composed, per the European and UN Conventions, it might permit similar treatment of 
state entities on the basis that they were onee so composed - perhaps even if they no 
longer possess that separate identity, if they did so during the underlying eonduct. 
Critically, however, nothing in this distinet treatment under contemporary law would 
warrant disregarding all immunity for such entities. As previously noted, both the 
European Convention and UN Convention inquire whether the separate entity was 
nonetheless engaged in the exercise of sovereign authority, in whieh case it is entitled to 
sovereign immunity just as if it were any other part of the state. Similarly, while English 
law excludes from the definition of a foreign state “any entity [a “separate entity’’] which 
is distinct from the exeeutive organs of the government of the State and capable of suing 
or being sued,” it separately provides that such a separate entity is entitled to immunity if 
“the proceedings relate to anything done by it in the exercise of sovereign authority” and 
the circumstances are such that a state would be immune.'^ In contrast, S. 634 seems to 
withdraw all immunity on the predicate that a state agency or instrumentality was, at a 
prior interval, a separate legal entity, mooting any inquiry into whether a claim is based 
on sovereign or non-sovereign (for example, commercial) conduct. 

Whether or not this approach would be acceptable if applied to the U.S. 
government is an important question of policy. Beyond that, rendering S. 634 more 
compatible with contemporary international law seems to require two additional steps. 
Given the precise geographic focus of S. 634 — and the likelihood that the states 
concerned regard the European Convention (to which Germany, but not France, is a 
party) and the UN Convention (which France, but not Germany, has approved, but which 
is not yet in force) as compatible with customary international law - it would be 
appealing to add provisos that accorded with the approach of those treaties. 

First, it would be preferable to determine whether an otherwise-qualified railroad 
was during 1940-1944 a separate entity of the kind distinguished by international 
conventions (and not fully regarded as a foreign state), and whether present international 
law genuinely permits ascertaining status at the time the entity engaged in relevant 
conduct. (Of course, if a railroad was entirely private at the relevant time, no immunity 
would be warranted; if, on the other hand, it was state owned and not legally separate, no 


State Immunity Act (1978), § 14(1), (2). 
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distinct approach to its immunity would be warranted under S. 634 or otherwise.) 
Whether S. 634 complies turns in part on what the bill means by the term “separate legal 
entity.” Both the European Convention and UN Convention have what appear to be more 
demanding tests that must be satisfied before (partly) separating a state-owned entity 
from immunity. For example, for the European Convention, which requires both a 
distinct existence and capability of suing or being sued, the Explanatory Report stated 
that “the criterion of legal personality alone is not adequate, for even a State authority 
may have legal personality without constituting an entity distinct from the State,” such 
that a dual test was thought necesstuy to “identify[] those legal entities.in Contracting 
States which should not be treated as the State.”'* 

Second, and more critically, it still remains essential to establish that the claims 
are based on non-sovereign conduct of some kind, though the burden of establishing 
sovereignty might be placed on the railroad. For example, one might provide that 
immunity could be afforded to any railroad that was a separate legal entity during the 
relevant period in 1940-1944, but which would be deemed an agency or instmmentality 
of a foreign state based on its present status, provided that it could demonstrate that it was 
exercising sovereign authority at the relevant time. This would likely reduce the breadth 
of international law objections by affording state entities the opportunity to present 
immunity defenses for U.S. courts to evaluate - according to standards that the relevant 
countries should accept. 

To be clear, the result might be to sustain the immunity of railroads, depending on 
the facts and pleading. U.S. case law illustrates the contentious and difficult questions 
that arise in distinguishing between commercial and sovereign activities; in one case, for 
example, the Supreme Court held that intentional torts allegedly committed by Saudi 
Arabia against an American employee in a Saudi hospital - including torture - were, 
notwithstanding their relation to commercial employment activities, better described as 
being “based upon a sovereign activity immune from the subject-matter jurisdiction of 
United States courts under the Act.”'* While that decision has been sharply criticized, 
international law does not take an altogether different approach in distinguishing between 
sovereign and non-sovereign activities, and it plainly reserves to governments the 
capacity to breach international law while still claiming that they are exercising 
sovereignty. Per Germany v. Italy and the decisions it cites, even jus cogens offenses do 
not diminish an activity’s characterization as an act of sovereignty {Jure imperii). Thus, 
even if proof of jus cogens offenses is mustered in a particular action (though that is not 
required by S. 634), it remains possible that courts would order dismissal or, if they did 
not, that foreign states would object on the ground that their immunity was not respected. 


Explanatory Report, European Convention on State Immunity (ETS No. 074), para. 108, available at 
http://conventions.coe.int/Treaty/EN/Reports/HTM L/074,htm 
This is consistent with the authority cited to the district court in Abrams. Hoffman, supra, at 564 (stating, 
in reference to current national laws, that “[ijn all these jurisdictions, the law clearly provides that the 
separate entity’s presumption of nonimmunity may be rebutted by evidence showing that the entity has 
acted in a sovereign capacity”). 

'* Saudi Arabia v. Nelson, 507 U.S. 349, 363 (1993). 
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Geographic scone of exceptions . In addition to pretermitting inquiry into whether 
a railroad is engaged in sovereign or non-sovereign (or commercial) activities, S. 634 
simultaneously changes the geographic scope of exceptions to sovereign immunity. In 
the Abrams proceedings, the fatal difficulty was not whether, in principle, SNCF had 
engaged in commercial activities or committed a non-commercial tort, but rather where 
any such activity had occxured. Assuming SNCF is deemed now or during 1940-1944 to 
be part of a foreign state, or at a minimum to constitute a separate or distinct legal entity 
entitled to some measure of immunity, S. 634 would curtail nexus restrictions that limit 
the liability of sovereign entities. 

The scope of U.S. capacity to adopt civil liability on the basis of universal 
jurisdiction - jurisdiction based on the nature of the offense, rather fhan on territorial 
nexus or the nationality of the plaintiff or defendant - is hotly disputed among 
governments. It is also the subject of expert briefing in Kiobel v. Royal Dutch Petroleum 
Co., which is pending before the U.S. Supreme Court. Without reproducing the extensive 
discussions of this question, universal jurisdiction over foreign states is a further bridge to 
cross. Territoriality is integrally related to immunity. At its core, international law seeks 
to reconcile the sovereign equality of states, which supports state immunity, with the 
sovereignty that each state possesses over its own territory, including the right to exercise 
jurisdiction that flows from that sovereignty - with which state immunity interferes 
(Germany v. Italy, para. 57). 

It is unsurprising, then, that territorial elements are a near constant in exceptions 
to immunity. For example, the UN Convention makes states accountable for commercial 
transactions that “fall within the jurisdiction of a court of another State” (art. 10) and for 
torts involving personal injuries or damage to property if, among other things, “the act or 
omission occurred in whole or in part in the territory of that other State and if the author 
of the act or omission was present in that territory at the time of the act or omission” (art. 
12) - the latter being known, revealingly, as the “territorial tort” exception. The 
European Convention is suffused with required links to “the territory of the State of the 
forum.” 


This approach is generally followed in the United States. As previously 
mentioned, the commercial activities exception under the FSIA requires a nexus to the 
United States (28 U.S.C. § 1605(a)(2)), and the exception for other matters involving 
personal injury or death requires (inter alia) requires that the injury or death “occur[] in 
the United States” (28 U.S.C. § 1605(a)(5)). One notable departure, however, is the 
FSIA exception for state sponsors of terrorism (28 U.S.C. § 1605 A). However, that 
exception is itself controversial as a matter of international law, and the 1C J noted in 
Germany v. Italy that the exception “ha[d] no counterpart in the legislation of other states 
(para. 88).'** In articulating the terrorism exception, in any event. Congress adopted 
several important safeguards: for example, foreign states must be designated by the 
United States as state sponsors of terrorism, and as a substitute for territoriality, claimants 


A comparable statute was subsequently enacted in Canada. Justice for Victims of Terrorism Act, S.C. 
2012, c. 1, S.2 (assented to March 13, 2012). 
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must be U.S. nationals, members of U.S. armed forces, or government employees or 
contract personnel. 

S. 634 would not, as introduced, include any similar restriction. To my 
knowledge, the bill would be among the first national statutes to establish universal civil 
jurisdiction - irrespective, that is of any obvious claim to territorial jurisdiction, or 
nationality or passive personality jurisdiction - while simultaneously denying foreign 
states the benefit of sovereign immunity.^® The most material limitation, which bears 
emphasis, is the requirement that the railroads concerned have separate legal identities at 
the time of their conduct, together with a legislative finding that they were engaged in 
commercial activities. At least in the absence of reconciling that inquiry with known 
international law standards, the bill would be quite exceptional. 

1 do not mean to overstate this objeetion. It is difficult to define precise territorial 
limits to exercising jurisdiction over foreign sovereigns, or even whether these limits 
derive from sovereign immunity or other jurisdictional principles. While territorial 
thresholds are kept frequently set higher for foreign state defendants, probably because of 
states’ frequent extraterritorial contacts and the political sensitivity of suits against them, 
there is no internationally agreed standard. At the end of the day, however, it is doubtful 
these points of uncertainty redeem a statute with no nexus requirements whatsoever. 

Were S. 634 adopted, the United States might try to defend it as a progressive 
measure that pushes the boundaries of universal civil jurisdiction, which many have 
advocated for certain international offenses. While the United States has often defended 
extraterritorial legislation against foreign eomplaints, this would be an uphill battle, given 
the holding in Germany v. Italy that that a foreign state is entitled to sovereign immunity 
under international law notwithstanding allegations of grave offenses that may give rise 
to universal jurisdiction. Some of the leading advocacy for universal jurisdiction, 
moreover, has conceded that such jurisdiction if recognized would still be tempered by 
appropriate accommodation of immunity.^* Defending this broader proposition - 
assuming, that is, that S. 634 extends to entities that colorably enjoy all or some of the 
status of foreign states - may risk the argument for universal jurisdiction even over 
parties that lack immunity. If accepted, moreover, it would expose the United States 
itself to proceedings in any foreign court based on alleged present or past offenses. This 
feature requires careful reconsideration in light of international law concerns. 

Additional Concerns Relating to International Agreements 

As a separate matter, I understand that S. 634, as originally submitted, may be 
augmented by text that would retain the immunity of “any railroad that is an agency or 


“ Neither the Alien Tort Statute nor the Torture Victim Protection Act, which provide for civil liability, 
purport to override state immunity, and various criminal statutes reaching extraterritorial offenses like 
piracy or torture are not understood to concern states either. 

See, e.g., Case Concerning the Arrest Warrant of 1 1 April 2000 (Dem. Rep. Congo v. Belg.), 2002 I.C.J. 
3, 86-87 para. 79 (Feb. 14) (joint separate opinion of fudges Higgins, Kooijmans, and Buergenthal). 
Indeed, the distinction of cases involving immunity is a recurring features of the briefs recently filed to 
defend the Alien Tort Statute as an exercise of universal jurisdiction. 
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instrumentality of a foreign state . . . that has contributed, as of January 1 , 201 0, to any 
fimd established imder an agreement of the United States of America to resolve 
Holocaust-related claims in United States courts.” This is a well-conceived and welcome 
attempt to respect existing agreements. Although Congress generally enjoys the right 
under U.S. law to limit the domestic legal effect of international agreements entered into 
by the United States, this has no effect on the international legal responsibility of the 
United States. For this reason, exempting international agreements is highly desirable. 

Nonetheless, the exemption may narrower than is intended, in that the relevant 
U.S. agreements may not invariably be characterized as being to “resolve Holocaust- 
related claims in United States courts.” For example, under the German Foundation 
Agreement, which-involved substantial contributions by both the German government- 
and by German companies, claims in U.S. courts were not conclusively resolved. Rather, 
the United States agreed to represent in U.S. judicial proceedings that our foreign policy 
interests favored using the Foundation as an exclusive forum for resolving World War II- 
era claims against German companies, and that these interests favored “dismissal on any 
valid legal ground,” but stopped short of guaranteeing that these interests would “in 
themselves provide an independent legal basis for dismissal.”^^ It is unclear whether 
contributions by a German railroad to the fund established by this agreement would allow 
it to retain immunity under the bill. 

Finally, if and to the extent there is interest in fostering alternatives to U.S. 
litigation, provision might be made for the legislation’s suspension upon some form of 
executive branch certification — for example, that negotiation concerning reparations for 
the implicated claims was ongoing. I am not in a position to evaluate whether that kind 
of provision is warranted in light of diplomatic realities, or whether the executive branch 
would welcome it. However, it would not resolve other international law issues posed. 

* * * 


Because Congress has paid heed to international law in enacting and amending 
the FSIA, the United States has generally managed to avoid international controversy, 
thereby contributing to the legal integrity of our domestic judicial processes. This proves 
important when, as is inevitable, politically sensitive matters against foreign sovereigns 
are litigated in our courts - and helps to ensure that foreign states obey international law 
when contemplating litigation against the U.S. government in their courts. 

Claims like those addressed by S. 634 deserve to be addressed in some forum. 

The bill presents difficult questions with which the political branches should be engaged, 
requiring attention both toward respecting human rights, on one hand, and toward 
respecting the legal rights of foreign sovereigns, on the other. Each contributes to respect 
for the rule of law. I appreciate the continued attention of Congress to these matters, and 
the opportunity to testify about them. 


Agreement Concerning the Foundation “Remembrance, Responsibility and the Future,” 39 Int’l Legal 
Materials 1298, 1303-04 (2000); see American Ins. Ass’n v. Garamendi, 539 U.S. 396, 405-06 (2003). 
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